D: EUSA. 


LAW DICTIONARY. 


_ —_ —  —  - — 
— — — 


„ of 
"4 154 


7 


- 


Ls 
— — 


FA 


WIT 
- 


2 


"Mil 
Hane 
. 77 


r 
7 77 
Th / 


wy 
4444 


7 
27 
£4 


| 
- 
- 
-< 


- Ky 
9. 


% 


\ 
\ 


LC 
- 
SI — — 


GEE C #47 
ES FAA AL 


r 


1 — 
—— — — — — 
. —— 


ore 


3 — 
= 


LESLIE EEE LCN 
00000 00000000000 


Feb lruh of as he wrf es ard Shop” 4 of 1} Of, 2 u 2 IV 4 


PF of : 


A 


N £0 


Law Diſtionary: 


INTENDED 

= FOR GENERAL USE, 
BD AS WELL AS | 
DJ 


2 
— 
P 


JY 
d 
NY 

N 


FOR GENTLEMEN OF THE PROFESSION. 


By RICHARD BURN, II. D. 


— — — 


LATE CHANCELLOR OF THE DIOCESE OF CARLISLE, 


And continued to the Preſent Time 
By JOHN B URN, Eſq. his Son, 


ONE OF HIS MAJESTY'S JUSTICES OF THE PEACE FOR THE 
COUNTIES OF WESTMORLAND AND CUMBERLAND. 


— 
IN TWO VOLUMES. 
VT Mk-L 


L 0 D OO Bt 
PRINTED BY A. STRAHAN AND W, WOODFALL, 
LAW-PRINTERS TO THE KING'S MOST EXCELLENT MAJESTY; 
FOR T. CADELL, IN THE STRAND. 


1792. 


. 


7 


* 
oY 


PR E F AU 


HE work now preſented to the public, is 

carefully printed from a fair manuſcript, in 
the author's own band-writing ; to which there doth 
not appear to be any preface, or hint of the title that 
he might intend for it. It however ſo far coincides 
with his former publications, as to leave little doubt 
of his deſignation of it for the preſs ; and he ſeems to 
have continued it, as matter occurred, till the time 


of his death. 


It is now offered to the world, in the pleaſing 
confidence, that it will anſwer the end for which, 
I have reaſon to think, it was originally intended; 
I, mean, for the uſe and information of thoſe, who 
wiſh to have a rational knowledge of matters relating 
to their lives, properties, and other eſſential intereſts; 
to the critical knowledge of which, they are not 
profeſſionally bred. 


The author early diſcovered the want of ſuch a Guide 
as might enable all ranks and profeſſions of men, 
to act conſiſtently, and prudently, in their reſpective 
paths of life. How far he hath contributed to this 
great end, in his JusTice or THB Peace, and 


EccLzSiaSTIcaL Law, ſeems to be determined, 
by 
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by the general approbation with which thoſe publica- 
tions have been received; and in what degree his pre- 


ſent work may be thought eſſential to the ſame pur- 


poſe, is ſubmitted to the wiſdom and candor of 
all competent judges. 


My Father's very conſiderable attainments, not only 
in the learned and gothic languages, and in the law of 
the land; but alſo in matters of antiquity ; ſeem to have 
induced him, to depend upon his own ſtrength ; and 
to produce an Or1GINal Work, not copying (as is 
too often done) from other books of the kind; in 
ſome of which the ſervility of tranſcribing, from one 
work to another, is but too obvious: And I am 
joined in opinion by a learned friend, well acquainted 
with my Father's literary purſuits, that the preſent 
book hath no particular reference, except it be to 
his own previous publications; and that his real 
motive was, to facilitate the underſtanding of them; 
and to effect ſuch an acquaintance with the neceſſary 
terms, and technical language of the laws of his coun- 
try, as might be profitable to thoſe perſons, for whoſe 
uſe and advantage he had compiled his former works. 


It is unneceſſary to aſſign the reaſons, why this 
publication hath been ſo long poſtponed ; but it may 
be proper to obſerve, that the delay hath cauſed a 
neceſſity of accommodating certain particulars to the 
preſent ſtate of the law, wherein ſome material 


changes, and additions, are annually made; and 
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theſe additions, where neceſſary, I have carefully 
endeavoured to ſupply. 


Finally, I beg leave to inform the reader, that the 
preſent publication is by the advice, and earneſt 
ſolicitations, of my good friend Dr. CHARLES 
MoxrToN, of the Britiſh Muſeum, whoſe uniform 
friendſhip, and intimacy with my late Father, for 
a period of forty-eight years, have rendered him 
ſufficiently acquainted with the end and pur- 
poſe of moſt of his literary labours. To that gen- 
tleman, therefore, I dedicate this poſthumous pub. 
lication, as a memorial of the friendly intercourſe 
and harmony, which ſubſiſted, for near half a century, 
between him and my honoured Father. 


JOHN BURN. 


Orton in Weſtmorland, 
Jan. 1, 1792. 
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BATEMENT is derived from the French, and 
ſignifies quaſhing, beating down, or deſtroying; and 

is uſed by our law in three ſenſes; The firſt is that of re- 
moving or beating down a nuſance, In which reſpect, the 


perſon aggrieved by the nuſance may abate or remove the 


ſame, without the formality of an action, ſo as he commit 
no riot in the doing of it. If a houſe or wall is erected ſo 
near to mine, that it ſtops my ancient lights (which is a 
private nuſance), I may enter my neighbour's land, and 
peaceably pull it down. Or if a new gate be erected acroſs 
the king's highway (which is a public nuſance), any of the 
king's ſubjects palling that way may cut it down and deſtroy 
it. And the reaſon why the law allows this ſummary method 
of doing one's ſelf juſtice is, becauſe injuries of this kind 


require an immediate remedy, and cannot wait for the flow 


progreſs of the ordinary forms of juſtice. 3 Black. 5. 

he ſecond ſignification of abatement is, the defeating or 
overthrowing of an action, by ſome defect in the proceed- 
ings 3 as where exception is taken to the inſufficiency of the 
matter; to the car guy: of the allegation, by miſnaming 
either of the parties, or the place; to the variance between 
the writ and the ſpecialty or record; to the incertainty of 
the writ or declaration; or to the death of either of the 
parties before judgment had. For theſe and many other 
cauſes, the defendant oftentimes prays, that the ſuit of the 
plaintiff may for that time ceaſe. And in caſe of abatement 
in theſe reſpects, all-writs and proceſs muſt begin de novo. 
In the caſe of an indifment, on a criminal proceſs, the de- 
fendant may plead in abatement, that his name is not as in 
the indictment ſpecified, or that they have given him a wrong 
addition, as yeoman inſtead of gentleman; and if the jury 
find it ſo, 4. indictment ſhall abate. But in the end, 


there is little advantage accruing to the defendant by means 
of this kind of dilatory plea; becauſe, if the exception be 
Vol. I. B allowed, 
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allowed, a new bill of indictment may be framed, according 

to what the priſoner in his plea avers to be the true name 

and addition. For it is a rule, upon all pleas in abatement, 

that he, who takes advantage of a flaw, muſt at the ſame 

time ſhew how it may be amended. 4 Black. 335. 

The third ſpecies of abatement is, where the rightful 
poſſeſſion or freehold of the heir or deviſee is defeated or over- 
thrown by the intervention of a ſtranger. And herein it 
differs from intriſion, which is the entry of a ſtranger after a 
particular eſtate of freehold is determined, before him in 
remainder or reverſion. An abatement is always to the pre- 
judice of the heir or immediate deviſee; an intruſion is 
always to the prejudice of the remainder-man or reverſioner. 
For example: If a man dieth ſeiſed of lands in fee ſimple, 


. and before the entry of his heir, a ſtranger enters thereon, 


this is an abatement; but if a man be tenant for life, with 
remainder to another in fee, and after the death of the 
tenant for life a ſtranger enters, this is an intruſion. The 
remedy in abatement or intruſion may be by entry, without 
the parties being put about to bring their action: for as the 
original entry of the wrong-doer was unlawful, this ma 

therefore be remedied by the mere entry of him who hath 
right; unleſs a defcent hath been caſt, which gives the 
heir of the abator or intruder a colourable title, and therefore 
he ſhall not be ouſted but by another making out a better 


claim. 3 Black. 175. 


ABBEY, abbatia, is a ſociety of religious perſons, having 
an abbot or abbeſs e preſide over them. Some of theſe 
were ſo conſiderable in this kingdom, that the abbots of 
them were called to parliament, and had ſeats and votes in 
the houſe of lords. Of abbots and priors who ſtatedly and 
conſtantly enjoyed this privilege, there were twenty-nine 
in all; viz. the abbot of Tewkeſbury, the prior of Coven- 
try, the abbots of Waltham, Cirenceſter, St. Jolm's at 
Colcheſter, Croyland, Shrewſbury, Selby, Bardney, St. 
Bennet's of Hulme, Thorney, Hide, Winchelcomb, Battel, 
Reading, St. Mary's in York, Ramſey, Peterburg, St. Pe- 
ter's in Glouceſter, Glaſtonbury, St. Edmundſburg, St. 
Auſtin in Canterbury, 5t. Alban's, Weſtminſter, Abing- 
don, Eveſham, Malmſbury, and Taviſtock, and the prior 
of St. John's of Jeruſalem, who was ſtyled the firſt baron of 
England, but it was with reſpect to the lay barons only, for 
he was the laſt of the ſpiritual barons, 


Abbey 
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Abbey lands, before the diſſolution of the monaſteries, 
were many of them diſcharged from the payment of tithes ; 
either by the pope's bulls, or by real compoſition with the 
parſon, patron, and ordinary; or by their order, as Ciſ- 
tertians, Templars, Hoſpitalars, and Præmonſtratenſes: But 
this was only ſo long as the lands remained in the hands of 
the ſeveral religious ſocieties, and were cultivated by them, 
and not in the hands of their tenants or leſſees. "Theſe ex- 
emptions by the diſſolution had been aboliſhed, if they had 
not been continued by the act of parliament 31 H. 8. c. 13. 
with reſpect to ſuch of the monaſteries as were diſſolved by 
that act; which enaQs, that they who ſhall have any lands 
belonging to the ſaid religious houſes, ſhall enjoy them diſ- 
charged of the payment of- tithes, in like manner as the 
abbots and others enjoyed the ſame at the time of their diſ- 
ſolution. Which act alſo created a new diſcharge, which 
was not before at the common law, that is, unity of the poſ 
ſeſſion of the parſonage and land tithable in the fame hand: 


for if the monaſtery, at the time of the diſſolution, was 
ſeiſed of the lands and rectory, and had paid no tithes 


within the memory of man for the lands; thoſe lands ſhall 
now be exempted from payment of tithe, by a ſuppoſed per- 
petual unity of poſſeſſion; becauſe the ſame perſons that had 
the lands, having alſo the parſonage, could not pay tithes to 
themſelves. And now, though the titles of diſcharge under 
the 31 Hen. 8. are many of them loſt, and cannot be made 
out at this day; yet if the lands of a religious houſe have 
been held ſince the diſſolution freed from the payment of 
tithes, it ſhall be intended that they were held ſo before. 
Mood, b. 2. Co 2. 


ABBREVIATION. By ſtatute 4 G. 2. c. 26. all law 
proceedings ſhall be in the Engliſh tongue, and written in a 
common legible hand and character, and in words at length 
and not ab.-reviated : but by 6 G. 2. c. 14. this is ſomewhat 
mitigated, which allows, 14 they may be written in the 
like manner of expreſſing numbers by figures as hath been 


commonly uſed, and with ſuch abbreviations as are now 


commonly uſed in the Engliſh language. 


ABDICATION, abdicatio, in general, is where a ma- 
giſtrate or perſon in office renounces and gives it up. So on 
king James the Second's leaving the kingdom, the commons 


voted that he had abdicated the government, and thereby the 
B 2 throne 
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throne was become vacant. The lords would have had the 
word deſerted to be made uſe of, but the commons thought 
it was not comprehenſive enough, for then the king might 
have liberty of returning. 


ABET, abettare, is to ſtir up or incite, encourage or ſet 
on; one who promotes or procures a crime. Abettors of 
murder, are ſuch as command, procure, or counſel others 
to commit a murder; and in caſe they are preſent when the 
murder is committed, they ſhall be taken as principals, but 
if abſent at the time of committing the fact, they ſhall be 
conſidered as acceſſaries only. 


ABEYANCE, from the French bayer, to expect, is that 
which is in expectation, remembrance, and intendment of 
law. By a principle of law, in every land there is a fee 
ſimple in ſomebody, or elſe it is in abeyance ; that is, though 
for the preſent it be in no man, yet it is in expeCtancy be- 
longing to him that is next to enjoy the land. Thus if a 
man be patron of a church, and preſenteth a clerk to the 
ſame; the fee of the lands and tenements pertaining to the 
rectory is in the parſon: but if the parſon die, and the 
church becometh void, then is the fee in abeyance, until there 
be a new parſon preſented, inſtituted, and inducted. 1 Inf. 
342. And though where no perſon is ſeen or known in 
whom the inheritance can veſt, it may be in abeyance, as in 
a limitation to ſeveral perſons, and the ſurvivor, and the 
heirs of ſuch ſurvivor, becauſe it is uncertain who will be 
ſurviyor : yet the freehold cannot, becauſe there muſt be a 
tenant to the præcipe always. 1 Vezey, 174. 


ABJURATION. Anciently, if a perſon had committed 
a felony, and did fly to a church or churchyard before he 
was apprehended, he could not be taken from thence to be 
tried for his crime; but on conſeſſion thereof befor: the 
coroner, lie was admitted to his oath to abjure the realm. 
But by the 21 J. c. 28. all privilege of ſanctuary, and abju- 
ration conſequent thereupon, is utterly aboliſhed. 2 nfl, 
628. 

But there is one kind of abjuring the realm which yet re- 
mains, as not depending on any privilege of ſanctuary; and 
that is, with reſpect to popiſh recuſants convict, removing 
from the place of their habitation without licence, and not 


conforming in three months after notice: in which caſe, 
they 
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* required by ſtatutc 35 Eliz. c. 2, to abjure the 


before two juſtices of the peace or the coroner ; the 
form of which abjuration, according to the old books, is 
this: This hear you, Sir coroner, that I, A. B. am a popiſh re- 
ciſſant, and in contempt of the laws and flatutes of England 7 
have and do refuſe to come to their church, I do therefore, ac- 
cording to the intent and meaning of the ftatute made in the 35th 
gear of 8 Elizabeth /ate queen of this realm of England, 
abjure the realm of England, And I ſhall haſte me towards 
the port of C. which you have given and aſſigned to me, and that 
1 ſhall not go out of the highway leading thither, nor return batk 
again; and if I do, I will that I be taken as a felon of the king. 
And that at C. I will diligently ſeek for paſſuge, and will tarry 
there but one flood and ebb, if 1 can have paſſage ; and unleſs 
J can have it in ſuch place, I will go every day into the ſea 
up to my knees, aſſaying to paſs over. So help me God and his 
doom. Stamf. 116. Offic. Cor. 49, 

There is alſo an oath of abjuration, whereby every per- 
ſon in any office, truſt, or employment abjures the pretender, 
and recognizes the right of his majeſty unde the act of 
ſettlement, engaging to ſupport him, ane promiſing to diſ- 
cloſe all treaſons and traiterous conſpiracies againſt him. 


ABSQUE HOC, when the proceedings were in Latin, 
were words of exception made uſe of in a traverſe; as 
where the defendant pleads that ſuch a thing was done at 
ſuch a place, without this, that it was done at ſuch other 
place. 


ABUTTALS are the buttings and boundings of lands, 
ſhewing by what marks they are diſtinguiſhed : the ſides of 
the lands are properly ſaid to be adjoining, and the ends abut- 
ting, to the thing contiguous. 


ACCEPTANCE is the taking and accepting of any thing, 
and is as it were a tacit agreement to a preceding act, which 
might have been defeated and avoided, were it not for ſuch 
acceptance had. For example: If a biſhop before the ſta- 
tute of 1 Eliz. leaſed part of his biſhoprick for term of 

ears, reſerving rent, and then died ; and afterwards another 
is made biſhop, who accepts and receives the rent when due, 
by this acceptance the leaſe is made good, which otherwiſe 
the new biſhop might have avoided. So if huſband and wife, 


ſeiſed of lands in right of the wife, join and make a leaſe, 
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reſerving rent, and the huſband dies, after whoſe death the 
wile receives or accepts the rent; by this the leaſe is con- 
firmed, and it ſhall bind her. So if tenant in dowwer leaſes 
for years, and dies, and the heir accepts the rent. But if a 
parſon make a leaſe for years not warranted by the ſtatute 
32 H. 8. and which conſequently is wid by his death; ac- 
ceptance of rent by a new parſon or ſucceſſor will not make 
it good. 1 Saund. 241. And if a tenant for life make a 
leaſe for years, there no acceptance will make the leaſe 
good, becauſe the leate is void by his death. Dyer, 46. 
239. But if tenant in tail makes a leaſe for years, rendering 
rent, and dies, and the iſſue accepts the rent, it ſhall bind 
him. But if ſuch tenant in tail makes a leaſe for years to 
commence after his death, rendering rent; in ſuch cafe, ac- 
ceptance of rent by the iſſue will not make the leaſe good 
to bar him, becauſe the leaſe did not take eſſect in the life 
of his anceſtor. Ploꝛud. 418. If an infant accepts of rent 
at his full age, it makes the leaſe good and ſhall bind him. 
If a leaſe is made on condition that the leſſee ſhall do no 
wwaſie, and he commits waſte, and afterwards the leſſor ac- 
cepts the rent, he cannot enter for the condition broken; 
becauſe he thereby affirms the leaſe to have continuance. 
1 Liſt. 211. If the leflor accepts from his tenant the laſt rent 
due to him, and gives the leſſee a releaſe for it; all rent in 
arrear is by law 1 to be ſatisfied. 1 I». 373. 
Acceptance of a bill of exchange by the perſon on whom 
it is drawn (ſo as to charge the drawer with coſts) muſt be 
in writing, under or on the back of the bill. But if he ac- 
cepts it, either verbally or in writing, he thereby makes him- 
ſelf liable to pay it. If he refuſes to accept it, and it is of 
the value of 201. or upwards, and expreſſed to be for value 
received, the perſon to whom it is made payable, or to whom 
it is indorſed, may proteſt it for non-acceptance ; which pro- 
teſt muſt he made in writing, under a copy of ſuch bill of 
exchange, by a notary public; or, if no notary public be 
reſident in the place, then by any other ſubſtantial inhabitant 
in the preſence of two witneſſes : and notice of ſuch proteſt 
muſt, within 14 days after, be given to the drawer. But if 
the bill be accepted, and afterwards the acceptor fails or re- 
fuſes to pay it within three days after it becomes due 
(which three days are called the days of grace), the ſame 
muſt for non-payment be proteſted and notified, in like 
manner as for non-acceptance. And on producing the pro- 
teit, either of non-acceptance or non-payment, the drawer 
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is bound to make good to the payee or indorſee, not only 
the amount of the bill (which he is bound to do within a 
reaſonable time after non-payment, without any proteſt, by 
the rules of the common law), but alſo intereſt and all 
charges, to be computed from the time of making the pro- 


teſt. 2 Black, 469. 


AcCkESSARV. I. Acceſſary (quaſi accedens ad culpam) 
is he that is not the chief actor, but one that js concerned 
in the felony by commandment, aid, or receipt. 

In the higheſt capital offence, namely, high treaſon, there 
are no acceſſaries, neither before nor after; for the conſent- 
ers, aiders, abettors, and knowing receivers and comforters 
of traitors are all principals. 1 Hales Hift. 613. 

Alfo in caſes that are criminal, but not capital, as in petit 
larceny and treſpaſs, there are no acceſſaries: for the ac- 
ceſſaries before are in the ſame degree as principals ; and 
acceſſaries after, by receiving the offenders, cannot be in law 
under any penalties as acceflaries, unleſs the acts of par- 
liament that induce thoſe penalties do expreſsly extend to 
receivers or. comforters, as ſome do. 1d. 

Acceſſaries therefore relate only to capital felonies; in 
which caſes there may be acceſſaries, either by the common 
law, or by act of parliament. - : 

II. Acceſſary before the fact committed, is he that being 
abſent at the time of the felony committed, doth yet pro- 
cure, counſel, command, or abet another to commit a felony. 
For if he is preſent, although another actually commits the 
felony, he is a principal offender; as if one preſent moves 
another to ſtrike, or if one preſent did nothing, but yet 
came to aſſiſt the party if needful; or if one hold the party 
while the felon ſtrikes him; or if one preſent deliver his 
weapon to the other that ſtrikes. Hale's Pleas, 216. 

So if ſeveral perſons ſet out together, or in ſmall parties, 
upon one common deſign, be it murder or other felony, or 
for any other purpoſe unlawful in itſelf, and each takes the 
part aſſigned him, ſome to commit the fact, others to watch 
at proper diſtances and ſtations to prevent a ſurpriſe, or to 
favour (if need be) the eſcape of thoſe who are more imme- 
diately engaged: they are all, provided the fact be com- 
mitted, in the eye of the law preſent at it. For it was made 
a common cauſe with them; each man operated in his 
ſtation at one and the ſame inſtant towards the fame com- 
mon end; and the part each man took tended to give coun- 
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tenance, encouragement, and protection to the whole gang, 
and to inſure the ſucceſs of their common enterprize. 
Fel. Cr. Law, 350. 5 

III. Acceſſary after the fact is, where a perſon knowing 
the felony to be committed, relieves, comforts, or aſſiſts the 
felon. Generally, any aſſiſtance whatever given to a felon, 
to hinder his being apprehended or puniſhed, makes the 
aſſiſter an acceſſary: as furniſhing him with a horſe to eſcape 
his purſuers, money or victuals to — him, a houſe or 
other ſhelter to conceal him, or open force and violence to 
reſcue or protect him. So likewiſe to convey inſtruments 
to a felon to enable him to break gaol, or to bribe the gaoler 
to let him eſcape, makes a man acceſſary to the felony. 4 

lack. 37. 
: To or receive ſtolen goods, knowing them to be 
ſtolen, falls under none of theſe deſcriptions : it was there- 
fore at common law a mere miſdemeanor, and made not the 
receiver acceſſary to the theft, becauſe he received the goods 
only, and not the felon. But now by the ſtatutes 5 An. c. 31. 
and 4 Geo. c. 11. all ſuch rereivers are made acceſſaries, 
and may be tranſported for fourteen years; and, in the caſe 
of receiving linen goods ſtolen from the bleaching grounds, 
are by the ftatute 18 G. 2. c. 27. declared felons without 


benefit of clergy. 1d. 38. 


IV. If the principal and acceſſary appear together, and 
the principal plead the general iſſue, the acceſſary ſhall be 
ut to plead alſo; and if he likewiſe plead the general iſſue, 
both may be tried by one inqueſt : but the principal muſt be 
firſt convicted, and the jury ſhall be charged, that if they 
find the principal not guilty, they ſhall find the acceſſary not 
guilty, But if the principal plead a plea in bar, or abate- 
ment, or a former acquittal, the acceſſary ſhall not be forced 
to anſwer till that plea be determined ; for if it be found for 
the principal, the acceſſary is diſcharged ; if againſt the 
principal, yet he ſhall after plead over to the felony, and may 
be acquitted, 2 Haw. 323. 1 Hale's Hift. 624. | 
In the caſe of ſtolen goods, if the principal cannot be 
taken, the buyer or receiver may be proſecuted as for a miſ- 
demeanor, to be puniſhed by fine and impriſonment, or 
other ſuch corporal puniſhment as the court ſhall think fit, 
although the principal be not convicted ; which ſhall exempt 
the offender from being puniſhed as acceſſary, if the prin- 


Cipal be afterwards taken and convicted. 1 An. ft. 2. c. . 
5 An. c. 31. ; 


ACCI- 


ACC. . '9 


ACCIDENTS are properly relievable in a court of 
equity. But there are many accidents which are alſo ſup, 
plied in a court of law; as, loſs of deeds, miſtakes in re- 
ceipts or accounts, wrong payments, deaths which make it 
impoſſible to perform a condition literally, and a multitude 
of other contingencies. And there are — which cannot 
be relieved even in a court of equity; as, if by accident a 
recovery is ill ſuffered, a deviſe ill executed, a contingent 
remainder deſtroyed, or a power of leaſing omitted in a 
family ſettlement. 3 Black. 431. 


ACCORD is an agreement between the party injuring 
and the party injured, where one is injured by a treſpaſs or 
offence done, or on a contract, to ſatisfy him with ſome re- 
compence z which, if executed and performed, ſhall be a 

ood bar in law, if the other party after the accord per- 

{ke bring any action for the ſame. As if a man con- 
tract to build a houſe or to deliver a horſe, and fail in it; 
this is an injury, for which the ſufferer may have his remedy 
by action: but if the party injured' accepts a ſum of money 
or other thing as a ſatisfaction, this is a redreſs of that in- 
jury, and entirely takes away the action. 3 Black. 15. 
e accord muſt be executed before the action be com- 
menced; and therefore an accord to do a thing at a day to 
come is not good. But if it be executed before the action 
commenced, it is good, although it was executory only at the 
time of the accord. 1 RolPs Rep. 129. 

If a man plead an accord, the ſafeſt way is to plead it as 
a ſatisfaction, and not by way of accord; and therefore he 
need ſay no more than that the defendant gave ſo much to 
the plaintiff in ſatisfaction, which the plaintiff received. 

Co. 80. | | 
: The defendant muſt plead that the plaintiff accepted the 
thing agreed upon in full ſatisfaction; and if it be on a bond, 

muſt be in ſatisfaction of the money mentioned in the 
condition, and not of the bond itſelf, for that cannot be diſ- 
charged but by writing under hand and ſeal. Cro. Ja. 254. 


ACCOUNT is a writ or action, commanding the defend- 
ant to render a juſt account to the plaintiff, or ſhew to the 
court good pay: to the contrary. In this action, if the 
plaintiff ſucceeds, there are two judgments; the firſt is, 
that the defendant do account { quod computet before auditors 
appointed by the court; and when ſuch account is finiſhed, 


- then 
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then the ſecond judgment is, that he pay to the plaintiff ſa 
much as he is found in arrear. This action, by the old 
common law, laid only againſt the parties themſelves, and 
not their executors ; becauſe matters of account reſted ſolely 
in their own knowledge. But this defect was remedied b 
ſtatute 4 An. c. 16. which gives an action of account again 
the executors and adminiſtrators. But however it is — 
by experience, that the moſt ready and effectual way to ſet- 
tle theſe matters of account, is by bill in a court of equity, 
where a diſcovery may be had on the defendant's oath, = 
out relying merely on the evidence which the plaintiff may 
be able to produce. Therefore actions of account, to com- 
el a man to bring in and ſettle his accounts, are now very 
ſeldom uſed;- though when an account is once ſtated, nothin 
is more common than an action upon the implied ang 
to pay the balance. 3 Black, 162. | 
A plea of a ſtated account is bad, unleſs it ſhews the 
account was in writing, and what the balance was. 2 Atk. 
. ſtated account is not an extinguiſhment of the original 
debt; therefore it cannot be pleaded in bar of an action for 


the debt. Bur. Mang. g. 


AC ETIAM are words or a clauſe in a writ, where, in 
order to intitle the court to juriſdiction, an additional cauſe 
of action is alleged; as where, upon the uſual complaint 
of treſpaſr, the defendant is required to be brought in to an- 
ſwer the plaintiff of a plea of treſpaſs, and allo (ac etiam) 
to a bill of debt: or where, to the uſual complaint of break. 
ing the plaintiff's cloſe, a clauſe is added containing the 
real cauſe of aCtion. 


ACOLITE, acolzthus, in our old Engliſh called a colet, 
was an inferior church ſervant, who, next under the ſubs 
deacon, followed or waited on the prieſts and deacons, and 
performed the meaner offices of lighting the candles, car- 
rying the bread and wine, and paying other ſervile attendance, 


ACQUITTAL (Fr. acquitter, from the Latin acquietare } 
ſignifies a diſcharge or being at ref from the ſuſpicion of a 
crime ; as he that is upon a trial and judgment given thereon 
diſcharged of a felony, is ſaid to be acquitted of the felony: 
and if he be drawn in queſtion again for the ſame felony, 
he may plead ayter/#its acquit, For one thall not be brought 

Inte 
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into danger of his life upon the ſame accuſation more than 
once. 1 Inſt. 100. Acquittal is of two kinds; acquittal 
in deed, and acquittal in lau. Acquittal in deed is, when a 

rſon is cleared by verdict. Acquittal in /awv is, as if two 
be indicted of felony, the one as principal, and the other 
as acceſſary, and the jury acquits the principal, in this caſe 
by law the acceſſary alſo is acquitted. 2 1. 384. 


AN ACQUITTANCE is a ſort of releaſe, being a dif. 
charge in writing of a ſum of money or other duty, which 
ought to be paid or performed, As if one is bound to pay 
money upon an obligation, or rent reſerved upon a leaſe, 
and the party to whom it is due, upon receipt thereof, gives 
a writing under his hand, witneſſing that he is paid. This 
is ſuch a diſcharge in law, that he cannot demand and re- 
cover the ſum or duty again, if the acquittance is produced. 
Tikes: * | 
The obligor is not bound to pay money upon a ſingle 
bond, unleſs the obligee will make him an acquittance. Nor 
is he bound to pay it before he has the acquittance. And 
in this caſe the obligor may compel the obligee to make him 
an acquittance. But otherwiſe it is in caſe of an obligation 
with a condition; for there one may aver payment. Mood, 
b. ii. c. 3. 

But — acquittance is only an evidence of payment, and 
by the common law was not pleadable, becauſe it is no deed. 
But now, by the ſtatute of 4 An. c. 16. where an action of 
debt ſhall be brought on a ſingle bill or on a judgment, if 
the defendant hath pajd the money due thereupon, ſuch pay- 
ment may he pleaded in bar of ſuch action: and where an 
action of deht is brought upon a bond conditioned to be void 
on payment of a leſſer ſum, at a day and place certain; if 
the defendant hath paid, before the action brought, the 
principal and intereſt due by the condition of ſuch bond, 
though not ſtrictly according to the condition, yet it may be 
pleaded in bar of the action: and on payment into court of 
principal, intereſt, and coſts, the ſame ſhall be a full dif- 

charge of the bond. / 12, 13. | 
An acquittance in full of all accounts, ſhall be extended 
only to accounts. Wood, b. ii. c. 3. 

An acquittance in full of all demands, will diſcharge all 
debts except ſuch as are upon ſpecialty under ſeal : for theſe 
can only be deſtroyed by fome other ſpecialty of equal force, 
as a general releaſc. Cro. Ja. 650. * 
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If a rent is behind for a number of years, and the land- 
lord makes an acquittance of the laſt that is due, all the 
reſt are preſumed to be paid, and the law will admit no 


proof againſt this preſumption. 1 fl. 373. 


ACRE {/ ager ) is commonly underſtood to be a quanti 
of land, containing in length 4o perches, and in bread 
4 perches ; or in proportion thereto, be the length or breadth 
more or leſs: but by cuſtom it differs in different places. 
The word anciently meant any open ground or field, as 
eaftle-acre, augſtracre, and the like, and not a determinate 
quantity of land: ſo there was acre-fight, a ſort of duelling 
in the open field. 


ACTIONS are of three kinds; real, perſonal, and: mixed: 

Action real is that which concerns real property only; 
whereby the plaintiff or demandant claims title to have any 
lands or tenements, rents, commons, or other heredita- 
ments, in fee ſimple, fee tail, or for term of life. 3 Black. 117. 

Action perſonal is ſuch as one man brings againſt another, 
on any contract for money or goods, or on account of any 
offence or treſpaſs. 1d. 

Action mixed is an action that lieth as well for the thing 
demanded, as againſt the perſon that hath it; on which, 
the thing is recovered, and likewiſe damages for the wrong 
ſuſtained. 1d. 


ACTON BURNEL, a ſtatute fo called, made 13 Ed. 1. 
ordaining the ſtatute merchant : it was ſo termed from a 
place named Acton Burnel, where it was made; being a 
caſtle ſometime belonging to the family of Burnel, and af- 
terwards of Lovel, in Shropſhire. | 


ACT OF PARLIAMENT is a ſtatute, act, or edi, 
made by the king with the advice and conſent of the lords 
ſpiritual and temporal and commons in parliament aſſembled. 
The oldeſt of theſe now extant, and printed in our ſtatute 
books, is the famous magna charta, as confirmed in parliament 
9 Hen. 3. though doubtleſs there were many acts before that 
time, the records of which are now loſt, and which poſſibly at 
preſent paſs for parts of the ancient common law. 1 Black. 
85. 
An act of parliament is the exerciſe of the higheſt earthly 
authority that this kingdom acknowledges. It hath power 

to 
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to bind every ſubject in the land, and the dominions there- 
unto belonging z nay even the king himſelf, if particularl 
named therein: and it cannot be altered, amended, di 
penſed with, ſuſpended, or repealed, but by the ſame 
authority of parliament; for it is a maxim in law, that it 
requires the ſame ſtrength to diſſolve as to create an obliga- 
tion. 1 Black. 186. 

The method of citing acts of parliament is various. 
Many of the ancient ſtatutes are called after the name of 
the place where the parliament was held that made them; 
as the ſtatutes of Merton and Marleberge, of Weſtminſter, 
Gloucefler, and Wincheſter. Others are denominated entirely 
from their ſubject ; as the ſtatutes of Wales and Ireland, the 
Articuli cleri, and the Prerogativa regis. Some are diſ- 
tinguiſhed by their initial words, as the ſtatute of quia emp- 
tores terrarum, and that of circumſpecte agatis, But the moſt 
uſual method of citing them, eſpecially ſince the time of 
Ed. 2. is by naming to year of the king's reign in which 
the act was made, together with the chapter or particular 
act according to its numeral order. Id. 85. 

Statutes are either general, or ſpecial ; public, or private. 
A general or public act is an univerſal rule that regards the 
whole community; and of this the courts of law are bound 
to take notice judicially and ex icio; without the ſtatute 
being particularly pleaded, or formally ſet forth by the party 
who claims an advantage under it. Special or private acts 
are rather exceptions than rules, being thoſe which only 
operate upon particular perſons, and private concerns; and 
of theſe the judges are not bound to take notice, unleſs they 
be formally ſhewn and pleaded. Bid. 

There are three points to be conſidered in the conſtruction 
of an act of parliament; the old law, the miſchief, and the 
remedy : that is, how the common law ſtood at the making 
of the act, what the miſchief was for which the common 
law did not provide, and what remedy the parliament hath 
provided to cure this miſchief. Id. 87. 

Where the common law and a ſtatute differ, the common 
law gives place to the ſtatute; and an old ſtatute gives 
place to a new one. Id. 89. 

If a ſtatute that repeals another is itfelf repealed after- 
wards, the firſt ſtatute is thereby revived, without any 
formal words for that purpoſe. 1d. go. 

A ſtatute made in the affirmative, without any negative 
expreſſed or implied, doth not take away the common law þ 
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and therefore the party may waive his venefit by ſuch ſta- 
tute, and take his remedy a common law. 2 Inft. 200. 
Regularly, a ſtatute in afhrmative doth not repeal a 


precedent affirmative ſtatute ; but if the latter is contrary to 
the former it amounts to a repeal of the former. L. Raym. 


160. 
Penal ſtatutes muſt be conſtrued ſtrictly: but ſtatutes 


againſt frauds are to be conſtrued liberally and beneficially. 
1 Black. 88. 

One part of a ſtatute muſt be ſo conſtrued by another, 
that the whole (if poſlible) may ſtand together : but a ſaving 
totally repugnant to the body of the ſtatute is void. Id. 89. 

Where things of an inferior degree are firſt mentioned 
in a ſtatute, thoſe of a higher dignity ſhall not be included. 
under ſubſequent general words; as where a ſtatute ſpeaks 
of indictments to be taken before juſtices of the peace, or 
others having power to take indictments, it ſhall be under- 
ſtood only of other inferior courts, and not of the king's 
bench or other courts at We/tminſker. 2 Co. 46. 

All felonies by the common law have the benefit of clergy; 
therefore where a ſtatute enacts a felony, and ſays, the of- 
fender ſhall ſuffer death, clergy lies notwithſtanding, and is. 
never ouſted without expreſs words. 3 Ii. 73. 

Saving of dower in a ſtatute making an offence felony is 
ſuperfluous; for by the 1 Ed. 6. c. 12. dower is not loſt by 
the felony of the huſband. 

Where no particular penalty is appointed for diſobedience 
to an act of parliament, it is puniſhable as a contempt, by 
fine and impriſonment at the diſcretion of the king's courts 
of juſtice, 4 Black. 122. 


ACTOR, the proctor or advocate in the civil law courts. 
So there was actor dominicus, the lord's bailiff or attorney 
actor ville, the ſteward or head bailiff of a town or village. 


Cowel. 


ACTUARY, the regiſter or clerk that enters the acts of 
2 court. 


ADDITION ſignifies a title given to a man, beſides his 
chriſtian and ſurname, ſetting forth his eſtate or degree, his 
trade, and the place where he inhabits ; and this is, to pre- 
vent the inconvenience of miſtaking one perſon for another. 
Additions of efate or degree are, yeoman, gentleman, eſquire, 


knight, 
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knight, and the like. Additions of trade or occupation are 
thoſe of merchant, clothier, carpenter, taylor, huſbandman, 
labourer, and all other lawful occupations. Additions of 
place are, of ſuch a town or hamlet, and of ſuch a county. 
If there be a corporation of one ſole perſon, he may be 
named by the common law by his chriſtian name without 
any ſirname, as Themas bithop of Exeter. 2 Inſt. 666. S0 
a duke, marquis, earl, viſcount, or baron, might by the 
common law be named by his chriſtian name, and by the name 
of his dignity, as %u duke of Marlborough. Id. An ad- 
dition after an alias dictus is ill; for if the party is not ſuſſici- 
ently named in the firſt part, the alias dictus will not help it. 
3 Salk. 20. Where there are ſeveral perſons of different names, 
and the ſame addition, it is ſafeſt to tepeat the addition after 
each of their names, applying it particularly to every one of 
them. 2 Haw. 187. If a _-— hath divers trades or occu« 
pations, he may be named by any of them; but if a 
gentleman by birth be a tradeſman, he ſhall not be named 
by his trade, but by the degree of a gentleman; becauſe it 
is worthier than the addition of any trade or myſtery :' and 
in general, a man ſhall be named by his worthieſt title of 
addition. 2 Inf. 668, 9. Where a ſon hath the ſame 
name and the ſame addition with his father, the addition of 
the younger is neceſſary to be made to the other additions of 
the ſon; but it is not neceſſary to add She elder to the ad- 
ditions of the father. 2 Haw. 187. The eldeſt ſons of 
peers, in the life-time of their fathers, though frequently titu- 
lar lords, yet are only e:quires. And foreign noblemen in 
England have only the legal title of eſquire. 2 Haw. 187. 
Clerk is a good addition of a clergyman ; and if a man hath 
taken any degree in either of the univerſities, he may be 
named by that degree. 1 Black. 405. Widow, ſingle- 
woman, ſpinſter, and (as ſome ſay) wife of ſuch an one, 
are good additions; and the place of the habitation of 
a wite 1s ſufficiently ſhewn, by ſhewing that of her huſband. 
2 Haw. 190. If a man lives in a hamlet of -a town, he 
may be named either of the hamlet or of the town : But 
the addition of pariſh, if there be two or more towns in it, 
is not good ; but if there be but one town, the addition of 
pariſh is good. 2 71/7. 669. 


ADEMPTION, or taking away, of a legacy, ariſes from 

a ſuppoſed alteration of the teſtator's intention; as where a 
man bequeaths moncy due upon a certain bond, and after- 
wards 


well the plaintiff as the defendant. 
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wards calls it in; or bequeaths to the legatee ſuch a horſe; | 
and afterwards ſells the horſe. 


ADJOURNMENT, is a putting off until another days 
or to another place. 'The court of parliament is frequently 
adjourned from time to time, as alſo the courts of law from 
day to day, and from one term to another, 


ADJUDICATION, a giving or pronouncing judgment. 


ADMEASUREMENT, admenſuratio, is 2 writ brought 
for remedy againſt ſuch perſons as uſurp more than their 
ſhare, to bring them to reaſon. It lies in two caſes; one 1s, 
admeaſurement of dower, where a man's widow after his de- 
ceaſe holds from the heir more land as dower than of right 
belongs to her : in which caſe, the heir ſhall have this writ 
againſt the widow, whereby the ſhall be admeaſured, and the 
heir reſtored to the overplus. The other is, admeaſurement 
of paſture, where a 1 4 common appendant or appur- 
tenant to his land, or common in groſs, the N of 
which common hath never yet been aſcertained: in which 
caſe, as well the lord, as any of the commoners is intitled 
to the writ of admeaſurement ; which is one of thoſe writs 
that are called vicontiel, being directed to the ſheriff (viceco- 
miti), and not to be returned to any ſuperior court, till 
finally executed by him. It recites a complaint, that the de- 
fendant hath ſurcharged the common; and therefore com- 
mands the ſheriff to admeaſure and apportion it, that the 
defendant may not have more than belongs to him, and 
that the plaintiff may have his rightful ſhare. And upon 
this ſuit the commoners ſhall be admeaſured, as well thoſe 
who have not as thoſe who have ſurcharged the common, ag 

The execution of this 
writ muſt be by a jury of twelve men, who are upon their 
oaths to aſcertain, under the ſuperintendance of the ſheriff, 
what and how many cattle each commoner is intitled to put 
upon the common. And the rule for this admeaſurement 
is generally underſtood to be, that the commoner ſhall not 
turn more cattle upon the common, than are ſufficient to 
manure and ſtock the land to which his right of common is 
annexed ; or, as our ancient law expreſſed it, ſuch cattle 
only as are ſeuant and couchant upon his tenement ; which 
being a thing uncertain before admeaſurement, has fre- 


quently, though erroneouſly, occaſioned this unmeaſured right 
0 
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vf common to be called a common without ſtint or without 
number; a thing which, though poſſible in law, doth in fact 
very rarely exiſt. If, after the admeaſurement has thus aſ- 
certained the right, the ſame defendant ſurcharges the com- 
mon again, the plaintiff may have a writ of ſecond ſur- 
charge, de ſecunda ſuperoneratione, which is given by the ſtatute 
13 Ed. 1. c. 8. and thereby the ſheriff is directed to inquire by 
a jury, whether the defendant has in fact again ſurcharged 
the common, contrary to the tenor of the laſt admeaſure- 
ment; and if he has, he ſhall then forfcit to the king the 
ſupernumerary cattle put in, and ſhall alſo pay damages to 
the plaintiff. 3 Black. 238. 


ADMINISTRATION is the management of the goods 
and chattels of one that died inteſtate, committed unto him 
by the ordinary. He or ſhe to whom the adminiſtration is 
committed, is called the adminiſtrator or adminiſtratrix. 
Terms of the Law. 

Adminiſtration of the goods and chattels of the wife ſhall 
be granted to the huſband or his repreſentatives ; and of the 
huſband's effects, to the widow, or next of kin, or to both. 
Among the kindred, thoſe are to be preferred that are the 
neareſt in degree to the inteſtate z but, of perſons in equal 
degree, the ordinary may take which he pleaſes. "This 
nearneſs of degree ſhall be reckoned according to the com- 
utation of the civilians, and not of the canoniſts, which the 
law of England adopts in the deſcent of real eſtates; be- 
cauſe in the civil computation the inteſtate himſelf is the 
terminus from which the ſeveral degrees are numbered ; and 
not the common anceſtor, according to the rule of the ca- 
noniſts. And therefore, in the firſt place, the children, or (on 
failure of children) the parents of the deceaſed, are intitled 
to the adminiſtration: both which are indeed in the firſt 
degree, but with us the children are allowed the preference. 
Then follow brothers, grandfathers, uncles or nephews 
(and the females of each claſs reſpectively), and laſtly, cou- 
ſins. 2 Black. 504. 

The half bleod is admitted to the adminiſtration equally 
with the whole blood; but not ſo in the deſcent of lands, 
for in that caſe the half blood can never inherit. | 

If none of the kindred will adminiſter, the ordinary may 
grant adminiſtration to a creditor, or he may grant letters 
ad colligendum bona defunfti, and thereby take the goods of 
the deceaſed into his own hands, and therewith pay the 
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debts of the deceaſed ; in which reſpect the ordinary be- 
comes liable in law as other adminiſtrators. 

If a baſtard, or any other who has no kindred, dies in- 
teſtate ; the goods belong to the king, and adminiſtration 
ſhall be committed to the king's grantee. 

There are alſo ſeveral other kinds of adminiſtration, 
which do not ſtrictly follow the rule of the next of kin. 
As, adminiſtration durante minori atate ; which is, where an 
infant is made executor (for ſo he may be how young ſo- 
ever): in which caſe, adminiſtration with the will annexed 
is granted to another, until the executor ſhall attain the age 
of ſeventeen years; at which age of the exccutor the ad- 
miniſtration durante mineri ætate ceaſeth. 

So alſo, adminiſtration durante abſentia, during abſence 
out of the kingdom : which is, where the next of kindred 
is beyond fea, in which caſe adminiſtration is grantable, 
leſt the goods periſh or the debts be loſt : and this ſtands 
upon the ſame reaſon as an adminiſtration during the mino- 
rity of an executor; namely, that there ſhould be one to 
manage the eſtate of the teſtator, till the perſon appointed 
by him 1s able. 

| Adminillration pendente lite, pending a ſuit, is, where a 
ſuit is commenced in the eccleſiaſtical court concerning the 
validity of a will; in which caſe the ordinary grants admi- 
niſtration until the ſuit ſhall be determined: otherwiſe there 
would be no perſon to take care of the eſtate of the de- 
ceaſed. | 

Alto, if the teſtator makes his will, without naming any 
executor, or if he names a perion incapable, or if the ex- 
ecutor named refutes to act; in all thefe cafes, the ordinary 
mult grant adminiſtration with the will annexed, 

he duty of an adminiſtrator is, to make an inventory, 
and to pay the debts of the deceaſed : and if there be a de- 
ſiciency of aſſuts, the general order of preference or priority 
in payment is, firſt, debts of record, as judgments, ſtatutes, 
and recognizancesz next, ſpecialties, as bonds or other 
writings under ſcal; and laſtly, debts on ſimple contract, 
as notes unicaled, and verbal promiſes. 

If there is a ſurplus, the adminiſtrator muſt diſtribute it 
amongſt the kindred of the deceaſed, according to the ſta- 
tutes of diſtribution, and in ſome particular places according 
to the local cuſtoms. The general rul-s upon the ſtatutes 
of diſtribution are, that one third ſhall go to the widow of 


the inteſtate, and the reſidue in equal proportions to his 
children, 
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children, or, if dead, to their repreſentatives, that is, their 
lineal deſcendants: if there are no children or legal repre- 
ſentatives, then a moiety ſhall go to the widow, and a moi- 
ety to the next of kindred in equal degree and their repre- 
ſentatives : if no widow, the whole ſhall go to the children: 
if neither widow nor child, the whole ſhall be diſtributed 
amongſt the next of kindred in equal degree and their re- 
prefentatives z but no repreſentatives are admitted among 
collaterals, farther than the children of the inteſtate's brothers 
and ſiſters. The father ſucceeds to the whole perſonal 
effects of his children, if they die inteſtate and without 
iſſue; but if the father be dead, and the mother ſurvives, 
ſhe ſhall only come in for a ſhare equally with each of the 
remaining children. 

If an adminiſtrator die, his executor or adminiſtrator 
doth not repreſent the firſt inteſtate, but a new adminiſtra- 
tion ſhall be granted de bonis non, that is, of the goods of the 
deceaſed not adminiftred by the former executor or admini- 
ſtrator. And this admimiitrator de bens nom is the only legal 
reprefentative of the deceafed in matters of perſonal pro- 


perty. 


ADMIRALTY : The word admiral, according to lord 
Coke, comes from the Saxon aen mere al (over all the ſea), 
the præfectus maris; and in ancient time the office of the 
admiralty was called cuflodia marine Anglia, or maritime 
Angliæ. 1 Iiiſt. 260. 

The court of admiralty is held before the lord high admiral 
or his deputy, who is called the judge of the admiralty. 
It was firit of all erected by king Ed. 3. Its proceedings 
are according to the method of the civil law, and is uſually 
held at doctors' commons. 3 Black. 69. 

This court hath power to try and determine all maritime 
eaufes, or ſuch injuries which, though they are in their 
nature of common law cognizance, yet being committed on 
the high ſeas, out of the reach of the ordinary courts of 
juſtice, are therefore to be remedied in a peculiar court of 
their own. Id. 106. | 

Beneath the low-water mark, the admiral hath ſole and 
abſolute juriſcliction: but between the high-water mark and 
the low-water mark, the common law and the admiral have 
juriſdiction by turns; one upon the water, the other upon 
the land. But if the water is within a county, the common 
hw hath the juriſdiction. F 5 Co. 107. 

- 


Wreck 
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Wreck of the ſea ſhall be tried and determined by the 
laws of the land ; but this cannot be extended to flotſam, 
jetſam, or lagan, for they are in or upon the ſea, and there- 
fore cannot be tried and determined by the common law, 
but are to be determined before the admiral. Id. 106. 

For convenience of ſeamen, the admiralty hath been al- 
lowed to hold plea for mariners' wages; but yet with this 
limitation, that if there be any ſpecial agreement, by which 
the mariners are to receive their wages in any other manner 
than is uſual, or if the agreement be under ſeal, ſo as to be 
more than a parol agreement, in ſuch caſe they will be pro- 
hibited. This indulgence was permitted them, becauſe 
the remedy in the admiralty is eaſier and better: eaſier, be- 
cauſe they muſt ſever at the common law, whereas here they 
may join; and better, becauſe the ſhip itſelf is anſwerable. 
1 Salk. 33- 

But although pure maritime acquiſitions, which are earned 
and become due on the high ſeas, are one proper object of 
the admiralty juriſdiction, even though the contract be made 
upon land; yet, in general, if there be a contract made in 
England, and to be executed upon the ſeas, as a charter 
party or covenant that a ſhip ſhall fail to Jamaica, or ſhall be 
m ſuch a latitude by ſuch a day; or a contract made upon 
the ſea to be performed in England, as a bond made on 
ſhipboard to pay money in London, or the like; theſe kinds 
of mixed contracts belong not to the admiralty juriſdiction, 
but to the courts of common law. And it is not unfrequent 
for the plaintiff to feign that a contract, really made at ſea, 
was made at ſome inland place, and thereby draw the cog- 
nizance of the ſuit from the courts of admiralty to thoſe of 
Weſtminſter-hall. 3 Black. 107. 

From the ſentence of an inferior court of admiralty, an 
appeal hes to the court of the lord high admiral. And 
from the ſentence of the admiralty judge, an appeal lies to 
the delegates. But in caſe of prize veſſels taken in time of 
war, in any part of the world, and condemned in any courts 
of admiralty as lawful prize, the appeal lies to certain com- 
miſſioners of appeals, conſiſting chiefly of the privy council, 
and not to judges delegates : and this, by virtue of divers 
treaties with forcign nations; by which, particular courts 
are eſtabliſhed in all the maritime countries of Z#rope, for 
the deciſion of this queſtion, whether lawful prize or not. 
For this being a queſtion between ſubjects of diilerent 
ſtates, it beloags intirely to the law of nations, and not 

| 0 
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to the municipal laws of either country to determine it. 
3 Black. 69. ; 

And ſentence in a foreign court of admiralty is to be cre- 
dited here, as ours is to be credited there; and the party 
may libel here for the execution of a ſentence in a foreign 
court of admiralty. 

The high court of admiralty is alfo a court not only of 
civil, but of criminal juriſdiction, It hath cognizance of 
all crimes and offences committed either upon the ſea, or on 
the coaſts out of the body or extent of any Zngli/h county. 
And heretofore they were determinable by the ſole ſentence 
of the judge of the admiralty; but by the 28 Hen. 8. c. 15. 
all felonies committed on the ſea ſhall be tried by commiſ- 
ſioners nominated by the lord chancellor, viz. the judge of 
the admiralty and three or four more (among whom two 
common-law judges are conſtantly appointed, who in effet 
try all the priſoners), the indictment being firſt found by a 
grand jury of 12 men, and afterwards tried by another jury, 
as at common law. 4 Black. 268. 


ADMISSION to a benefice is, when the biſhop upon ex- 
amination approves of the perſon preſented, as a fit perſon 
to ſerve the cure of the church to which he 1s preſented ; 
as inſtitution is that act whereby he commits to him the cure 


of ſouls, 


ADMITTANCE is the giving poſſeſſion of a copyhold 
eſtate, as livery of ſeiſin is of a freehold. And it is of 
three kinds : 1. Upon a voluntary grant by the lord, where the 
land hath eſcheated or reverted to him. In this caſe, though 
he might keep the land in his own hand, or might grant 
the ſame in fee, and ſo infranchiſe it, yet if he will diſpoſe 
of it as copyhold, he is bound to grant the uſual eſtate, and 
reſerve the uſual rent, and obſerve the ancient cuſtom pre- 
ciſely in every point; otherwiſe it would be to create a new 
copyhold. 2. Upon ſurrender by the former tenaut. In this 
caſe, the lord is not proprietor, but only a neceſſary inſtru- 
ment of conveyance ; the party claiming his eſtate under 
him that made the ſurrender. But until his admittance, 
the tenant hath no eſtate, and therefore cannot ſurrender it 
again to a ſtranger before admittance. 3. Admittance by 
deſcent ; which is, where an heir is tenant immediately on 
the death of his anceſtor. The lord here is a mgggpinſtru- 


ment; for the heir may enter upon the land, take the pro- 
C 3 | fits, 
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ſits, bring actions of treſpaſs, and ſurrender to whoſe uſe he 
pleaſes, before admittance z though, before admittance, he 
cannot be ſworn of the homage. This admittance of the 
heir is not to ſtrengthen his eſtate, but to intitle the lord to 
his tine. And if the heir will not come in and take his ad- 
mittance, he ſhall forſcit his citate, or be ſubject to a penalty, 
according as the cuſtom of the manor may be. Mood, b. ii. 
c. 1. 


AD QUOD DAM NUM is a writ, iſſuing out of and 
returnable into the chancery, directed to the ſheriff, to en- 
quire by a jury, of what damage it will be to the king, or any 
other, to grant a liberty, fair, market, highway, or the like, 
And according to the ſheriff's return thercof, the grant is 
iſſued or with-held. 


ADVENTURE, a thing ſent to ſea; the adventure where. 
of the perſon ſending it ſtands to out and home. Lex Mercat. 


ADULTERY is a crime left by our laws to the coercion 
of the ſpiritua! courts 3 yet conſidered as a civil injury, the 
law gives a ſatisfaction to the huiband for it by action of 
treſpaſs vi & armis againſt the adulterer, wherein the da- 
mages recovered are uſually very large and exemplary. 
3 Black. 139. | 


ADVOCATE is the patron of a cauſe, aſſiſting his 
client with advice, and who pleads for him. It is the ſame, 
by the civil and eccleſiaſtical Jaws, as a counſelor by the 
common law. The eccleſiaſtical or church advocate was 
originally of two ſorts ; either an advocate of the cauſes and 
intereſt of the church, retained as a counteilor and pleader 
of its rights; or an advocate or patron of the preſentation 
or advowſon. Both theſe offices at firſt belonged to the 
founders of churches and convents, and their heirs, who 
were bound to protect and defend their churches, as well as 
to nominate or preſent to them. 


ADVOW, adwvecare, to juſtify or maintain an act formerly 
done. As if one takes a diſtreſs for rent, and he that is 


dliſtrained ſues a replevin; in this caſe, the diſtrainer juſti- 


fying or maintaining the act, is ſaid to advoww or avorw : 
and hence come advowant, and adugwry. This word is alſo 
uſed to ſignify to bring forth any thing: ancientiy, when 

goods 
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goods ſtolen were bought by one, and fold to another, it 
was lawful for the right owner to take them wherever they 
were found; and he, in whole poſſeſſion they were found, 
was bound advocare, that is, to call in or produce the ſeller 
to juſtify the ſale, and fo on till they found the thick, 


ADVOWSON is the right of preſentation to a church or 
eccleſiaſtical beneſice. It ſignifies being advocate of the 
church, or taking it into protection; and therefore is ſynony- 
mous with patronage : and he who has the right of advowſon 
is called the patron of the church. For when lords of ma- 
nors firſt built churches on their own demeſnes, and en- 
dowed them with glebe or other poſſeſſions, every ſuch lord 
had of common right a power annexed of nominating a 
miniſter to officiate in that church of which he was the 
founder, endower, maintainer, or, in one word, the patron. 
2 Black. 21. 

Advowſons are either appendant, or in greſs. Lords of 
manors being originally the only founders, and of courſe the 
only patrons of churches, the right of patronage or pre- 
ſentation, ſo long as it continues annexed to the poſſeſſion 
of the manor, as ſome have done from the foundation of 
the church to this day, is called an advowſon appendant ; 
and it will paſs or be conveyed, together with the manor, 
as incident and appendant thereto, by a grant of the manor 
only, without adding any other words. But where the pro- 
perty of the advowſon hath been once ſeparated from the 
property of the manor, by legal conveyance, it is called an 
advowſon in groſt, or at large, and never can be appendant 
any more; but is for the future annexed to the perſon of 
its owner, and not to his manor or lands, Jt. 22. 

Advowſons are alſo either preſenzative, collative, or dona- 
tive. An advowſon preſentative is, where the patron hath a 
right of preſentation to the biſhop or ordinary, and moreover 
to demand of him to inſtitute his clerk, it he finds him 
canonically qualified. An advowſon ce//ative is, where the 
biſhop and patron are one and the ſame perſon: in which 
caſe the bithop cannot preſent to himſelf ; but he doth, by 
the one act of collation or conferring the beneſice, the whole 
that is done in common caſes by both preſentation ard inſti- 
tution. An advowſon denative is, when the king, or any 
ſubje& by his licence, doth found a church or chapel, and 
ordains that it ſhall be merely in the gift or diſpoſal of the 
patron, ſubjeCt to his viſitation only, and not to that of the 
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ordinary; and veſted abſolutely in the clerk by the patron's 
decd of donation, without preſentation, inſtitution, or in- 
duction. 41d. 

An advowſon in fee is aſſets by deſcent, to ſatisfy bond 
creditors. 3 Att. 465. 


AERIE is a proper term for hawks, which for other birds 
is called a neff. The liberty of keeping aerys of hawks was 
a privilege granted to great men: and the preſerving the 
aerys in the king's foreſts, was one ſort of tenure of lands 


by ſervice. 


ATATE PROBANDA was a writ that lay to inquire, 
whether the king's tenant holding in capite by knight's ſervice, 
was of full age to receive his lands into his own hands. It 
was directed to the eſcheator of the county, but is now dif- 
uſed, ſince wards and liveries were by ſtatute taken away. 


AFFERORS (from affeurer, to tax) are thoſe in the court 
lect or court baron that ſettle and moderate the fines and 
amercements impoſed on ſuch perions as have committed 
faults for which no expreſs penalty is preſcribed by ſtatute. 
The perſons nominated to this office athrm upon their oaths, 
what penalty they think in conſcience ought to be inflicted 
upon the offenders. 


AFFIANCE is the pligliting of troth between a man and 
a woman upon their agreement of marriage. It is derived 
from the Latin word afidare, and ſignifies as much as fide 
dare, to pledge one's faith or fidelity. Lit. ſect. 39. 


AFFIDAVIT ſignifies in law an oath in writing, ſworn 
before ſome perſon who hath authority to take it. The 
plaintiff or defendant may make aſſidavit in a cauſe depend— 
ing, but it will not be admitted in evidence at the trial, but 
is only admitted upon motion. Affidavits ought to ſet forth 
the matter of fact only, which the party intends to prove by 
his afhdavit z and not to declare the merits of the cauſe, of 
which the court is to judge. An affidavit regularly ought 
to be before the judges of the court wherein the cauſe is 
depending : but by the ſtatute 29 C. 2. c. 5. the judges of 
the courts of king's bench, common pleas, and exchequer, 
may grant commithons to perſons in the country to take aſh- 
davits concerning any matter depending in the reſpective 
| courts, 
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courts, in like manner as may be done by maſters extraor- 
dinary of the court of chancery. When an afhdavit hath 
been read in court, it ought to be filed, that the other party 
may ſee it and take a copy of it. 


AFFIRM fignifies to ratify or confirm a former law or 
judgment. 


AFFINITY is relation by marriage, as conſanguinity is 
relation by blood. 


AFFIRMATION is an indulgence allowed by law to the 
people called Quakers, who, in cafes where an oath is required 
from others, may make a ſolemn athrmation of the truth: 
and if they make a falſe affirmation, they are ſubject to the 
penalties of perjury. But their athrmation is not allowed 
in any criminal cauſe, nor ſhall they by virtue hereof be al- 
lowed to ferve on any juries, or to bear any office or place 
of profit in the government. 7 & 8 . c. 34. 8 C. c. 6. 
22 . 4. & 46. 


AFFRAY (from affraier, to terrify) is the fighting of 
two or more perſons in ſome public place, to the terror of 
his majeſty's ſubjects: for, if the hghting be in private, it 
is no affray, but an aſſault. 4 Black. 145. 

Afﬀrays may be ſuppreſſed by any private perſon preſent, 
who is juſtifiable in endeavouring to part the combatants, 
whatever conſequence may enſue. But more eſpecially the 
conitable, or other like officer, is bound to keep the peace 
and for that purpoſe may break open doors to ſuppreſs an 
aftray, or apprehend the affrayers; and may carry them 
either before a juſtice, or impriſon them by his own autho- 
rity for a convenient time, till the heat be over. 14. 

It is ſaid, that no quarrelſome or threatening words what- 
ſoever ſhall amount to an affray ; and that no one can juſtify 
laying his hands on thoſe who thall barely quarrel with angry 
words, without coming to blows; yet it ſeemeth that the 
conſtable may, at the requeſt of the party threatened, carry 
the perſon who threatens to beat him before a juſtice, in 
order to find ſureties. 1 Haw. 135. 

Alſo it is certain, that it is a very high offence to chal- 
lenge another, either by word or letter, to fight a duel, or to 
be the meſſenger of ſuch a challenge; or even barely to 
endeavour to proyoke another to ſend a challenge or to fight, 

as 
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as by diſperſing letters to that purpoſe, ſull of reflections, 
and inſinuating a deſire to fight. 1d. 
All aftrays in general are puniſhable by fine and impriſon- 


ment. 1 Haw. 138. 


AGE 1s particularly nſed in law for thoſe ſpecial times 
which enable perſons of both ſexes to do certain acts, which 
before, through want of years and judgment, they are prohi- 
bited to do. As for example, a man at twelve years of age 
ought to take the oath of allegiance to the king; at fourteen, 
which is his age of diſcretion, he may conſent to marriage, 
and chuſe his guardian; and at twenty-one he may alienate - 
his lands: a woman at nine years of age is dowable, at 
twelve ſhe may conſent to marriage, at fourteen the 1s of 
years of diſcretion, and may chuſe a guardian, and at twenty- 
one the may alienate her lands. The age of twenty-one is 
the full age of man or woman; which enables them to con- 
tract and manage for themſelves, in reſpect of their eſtates : 
until which time they cannot act with ſecurity to thoſe that 
deal with them, for their acts are in moſt caſes either void 
or voidable, 1 Inft. 78. 


AGE PRAYER is, where an aCtion is brought againſt 
a perſon under age, for lands which he hath by deſcent, and 
he by petition or motion ſhews the matter to the court, and 
prays that the action may ſtay 2 his full age. See Pars 
demurrer, 


AGISTMENT is where other men's cattle are taken into 
any ground, at a certain rate for their feeding: it comes 
from the [French word geyſer ( jacere to lie down, becauſe 
the beaſts that feed there are levant and couchant, that is, 
lying and riſing, In the king's foreſts, there were anciently 
ofticers called agiert, ngitatores, or g/ takers ; who took in 
cattle to graze in the foreſt, or to be fed upon the pawnage, 
and who tended and looked after the ſaid cattle agiſted, and 
collected and received the money paid for the agiſtment. 
4 Inft. 293. The tithe of agiſtment of cattle is due of com- 
mon right, becauſe the graſs which is caten is de jure tith- 
able, and muſt have paid tithe if cut when full grown. 
And it is to be paid by the occupier of the ground, and not 
by the owner of the cattle: for if the becupier in ſuch caſe 
were not liable, it would be greatly inconvenient to ſue every 
cxner of the beaſts, and it might be hard to be known, 

aug 
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and infinite, Where there is no ſpecial cuſtom concerning 
the manner of paying this tithe, it is uſual to pay the tenth 

art of the money received: but this is only for convenience, 
for the tenth part of the produce, and not a ſum of money, 
is due de jure. 2 In/?. 651. 1 RolPs Abr. 656. IWulſ. c. 50. 


AGNATI are the kindred by the father's fide, as cognati 
arc kindred by the mother. 2 Black. 235. 


AGNIJS DET is a piece of white wax in a flat oval form, 
like a ſmall cake, ſtamped with the figure of the lamb, and 
conſecrated by the pope. By ſtatute 13 Kl. c. 2. to import 
any Agnus Dei, or other ſuperſtitious thing pretended to be 
hallowed by the bithop of Rome, incurs the penalty of a præ- 


munire. 


AGREEMENT is of three kinds: 1. An agreement 
executed already at the beginning; as where money is paid 
for the thing agreed on, or other ſatisfaction made. 2. An 
agreement after an act done by another; as where one doth 
ſuch a thing, and another perſon agrees to it afterwards, 
which is executed alſo. 3. An agreement executory, or to be 
performed in future. This laſt fort of agreement may be 
divided into two parts; one certain at the beginning; the 
other, when, the certainty not appearing at the firſt, the - 
parties agree that the thing ſhall be performed upon the cer- 
tainty known. Terms of the Law. | 

An agreement put in writing only for remembrance, doth 
not change its nature; but if it be put in writing, ſcaled 
and delivered, it is of greater force. Hob. 79. 

By the ſtatute of frauds, 29 C. 2. c. 3. All agreements 
for lands ſhall be in writing ſigned by the parties, otherwiſe 
they ſhall only have eſfect as eitates at will, And no action 
ſhall be brought, to charge any perion upon any ſpecial pro- 
miſe to anſwer for the debt of another perſon, or upon any 
contract of marriage, or upon any agreement not to be per- 
formed within a year, unleſs the ſame be put in writing, and 
honed by the party charged therewith, 


AIDS were originally mere benevolences, granted by the 
tenant to his lord, in times of diſhculty and diſtreſs : but in 
proceſs of time they grew to be conſidered as a_ matter of 
right, and not of diſcretion. Theſe aids were principally 
threez 1. To ranſom the lord's perſon, if taken priſoner. 
2, To 
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2. To make the lord's eldeſt ſon a knight. 3. To marry the 
lord's eldeſt daughter, by giving her a ſuitable portion. Ihe 
aids ſor making the eldeſt ſon a knight, and for marrying 
the eldeſt daughter, were fixed by act of parliament at 20s. 
being the ſuppoſed twentieth part of every knight's fee. 
The aid for ranſoming the lord's perſou was in its nature 
uncertain and incapable of being aſcertained. 2 Black. 64. 


AID-PRAYER is a word made uſe of in pleading, for 
a petition in court to call in help from another perſon that 
hath an intereſt in the thing conteſted. As tenant for 
life, being impleaded, may pray in aid him in the reverſion; 
that is, deſire the court that he may be called by writ, to 
alledge what he thinks proper for maintenance of the right 
of the perſon calling him, and of his own. F. N. 3. 


AILE (of the French gien, avus, a grandfather) is a writ 
that lies, where a man's grandfather, or great grandfather 
(called Sie), being ſeiſed of lands and tenements in fee 
ſimple on the day that he died, a ſtranger abateth or entereth 
the ſame day, and diſpoſſeſſes the heir of his inheritance. 


F. N. B. 


ALBA FIRMA, a white rent, paid in ſilver, in diſtinction 
from rent paid in corn, cattle, or the like. 


ALDERMAN, ealderman, eiderian, was anciently a per- 
ſon, who from his age and experience was appointed to pre- 
fide in certain affairs requiring prudence and judgment; but 
now chiefly reſtricted to towns corporate, where they are 
aſſociates to the mayor or other chief magiſtrate. 


ALE-CONNER, al--ta/ter, is an officer appointed in the 
court leet ſworn to look to the aſſize and goodneſs of ale 
and beer within the precincts of the lect. Kiteb. 46. 


ALEHOUSES : 

1. Every inn is not an alehouſe, nor is every alehouſe an 
inn: but if an inn uſes common ſelling of ale, it is then alſo 
an alehouſe ; and if an alchouſe lodges and entertains tra- 
vellers, it is alſo an inn. 

2. By ſeveral ſtatutes, licences to keep inns and alehouſes 
ſhall be granted yearly at a general meeting of the juſtices of 


the diviſion, on the firſt day of September, or within 9 
ays 
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days after, and at no other time: except in cities and towns 
corporate. And the perſons licenſed ſhall enter into recog- 
nizance to keep good order and rule. And if any perſon 
ſhall ſell ale without licence, he ſhall forfeit for the firſt 
offence 408. for the ſecond offence 41. for the third and 
every other offence 61. 5 G. 3. c. 46. And by 27 G. 3. 
c. 13. ſeveral exciſe duties are impoſed on ale and beer 
brewed in Great Britain, according to a ſchedule ſet forth 
in the act. 

3. If one who keeps a common inn refuſes either to receive 
a traveller as a gueſt into his houſe, or to find him victuals 
er lodging, upon his tendering him a reaſonable price for the 
ſame; he is not only liable to render damages for the injury, 
in an aCtion on the caſe at the ſuit of the party grieved, but 
alſo may be indicted and fined at the ſuit of the king. 1 Haw. 
225. 

An innkeeper may detain the perſon of the gueſt who 
eats, or the horſe which ears, till payment. For it would 
be hard to oblige him to ſue for every little debt; and a 
greater hardſhip, that he might not be able to find his gueſt. 
Bac. Abr. Inns. 

But an horſe committed to an innkeeper may be detained 
only for his own meat, and not for the meat of the gueſt, 
or of any other horſe. Alſo if the innkeeper or ale- 
houſe keeper ſhall refuſe to give in the reckoning in parti- 
culars, or ſhall ſell in meaſures unſealed, he ſhall not be 
permitted to detain for the reckoning, but ſhall be left to his 
action at law. II & 12 V. c. 15. N 

In like manner if the innkeeper gives credit to the party 
for that time, and lets him go without payment; then he 
bath waved the benefit of the cuſtom, and muſt rely on his 
other agreement. 8 Mad. 172. 

An innkeeper that detains a horfe for his meat cannot uſe 
him; becauſe he detains him as in cuſtody of the law: 
and by conſequence, the detention muſt be in the nature of 
a diſtreſs, which cannot be uſed by the diſtrainer. But by 
cuſtom in particular places, if the horſe eat out his price, 
the innkecper may take him as his own, on the reaſonable 
appraiſement of ſeveral of his neighbours : but the innkeeper 
has no power to ſell the horſe, by the general cuſtom of the 
realm. Pac. Abr. Inns. 

5. An innkeeper ſhall anſwer for thoſe things which are 
ſtolen within his inn, though not ſpecially delivered to him 
to keep; for it ſhall be intended to be through his negli- 
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gence, or occaſioned by the default of his ſervants. So if he 
puts a horſe to paſture, without the direction of his gueſt, 
and the horſe is ſtolen, he muſt make ſatisfaction ; but 
otherwiſe, if with his direction. 8 Co. Caley's cafe. | 
6. A gueſt in an inn, ariſing in the night, and carrying 
goods out of- his chamber into another room, and from 
thence to the ſtable, intending to ride away with them, is 
guilty of felony, although there was no treſpaſs in taking 
them (which is generally required in caſes of felony). Da/t. 


c. 40. 


ALE SILVER is a rent or tribute annually paid to the 
lord mayor of London, by thoſe that fell ale within the li- 


berty of the city. 


ALESTAKE, a ſtake ſet up at fairs or merry meetings 
in the country, with a ſign thereon, denoting that ale is ſold 


there. 


ALTAS is a ſecond or further writ, aſter a former 
writ hath been ſued out without effect: © We command 
you as we formerly have commanded you,” ficut alias præ- 
CIpIMus. 


ALIAS DICTUS is uſed in the deſcription of a defend- 
ant, where his true name 1s not certainly known. 


ALIEN: 
1. Alien is one that is born out of the dominions of the 


crown of England. 1 Black. 366. 

2. But children of the king's ambaſſadors born abroad have 
always been held to be natural ſubjects. 72. 373. 

3. An alien born may purchaſe lands or other eſtates, but 
not for his own uſe; for the king, upon ſuch purchafe, is 
intitled to them. Id. 371. 

4. But an alien may acquire a property in goods, money, 
and other perſonal eſtate, or may hire a houſe for his habi- 
tation. 1d. 372. 

5. Alſo aliens may trade as freely as other people; only 
they are ſubject to certain higher duties at the cuſtom-houſe 
which is what is now called the alien's duty; to be exempted 
from which, is one principal cauſe of the frequent appli- 
cations to parliament for acts of naturalization. Id. 316. 
6. An alien may bring an action concerning perſonal pro- 
perty, 


ALI 31 


perty, and may make a will and diſpoſe of his perſonal 
eſtate. Id. 372. 

7. By ſeveral acts of parliament, all children born out of 
the king's allegiance, whoſe fathers (or grandfathers by the 
father's ſide) were natural born ſubjects, are now deemed to 
be natural born ſubjects themſelves to all intents and pur- 

ſes; unleſs ſuch anceſtors were attainted, or baniſhed be- 
yond ſea for high treaſon : yet ſo as that the grandchildren 
of ſuch anceſtors ſhall not be privileged in reſpect of the 
alien's duty, except they be proteſtants, and actually reſide 
within the realm; nor ſhall be able to claim any intereſt, 
unleſs the claim be made within five years after the ſame 
ſhall accrue. .1d. 373. 

8, If an Engliſhman living beyond ſea marries a wife there, 
and has a child by her, and dies; this child is born a de- 
nizen, and ſhall be heir to him, notwithſtanding that the 
wife was an alien. Cro. Cha. 601. 

9. Aliens can have no heirs, becauſe they have not in 
them any inheritable blood. 2 Black. 249. 

10. If an alien be made a denizen by the king's letters 
patent, and then purchaſes lands, his ſon, born before his 
denization, ſhall not. inherit thoſe lands; but a ſon born af- 
terwards may, even though his elder brother be living; for 
the father, before denization, had no inheritable blood to 
communicate to his eldeſt ſon; but by denization it acquires 
an hereditary quality, which will be tranſmitted to his ſub- 
ſequent poſterity. Yet if he had been naturalized by act of 
parliament, ſuch eldeſt ſon might then have inherited ; for 
that cancels all defects, and is allowed to have a retroſpec- 
tive energy, Which ſimple denization hath not. 2 Black. 
240. 

11. The neceſſity of trade has mollified the too rigorous 
rules of the old law, in the reſtraint and diſcouragement of 
aliens. A Few may bring an action, though heretofore he 
could not; but commerce has taught the world more hu- 
manity. And therefore it is held, that an alien enemy 
commorant here, by licence of the king, and under his pro- 
tection, may maintain an action of debt upon a bond, even 
though he did not come with ſafe conduct. L. Raym. 282. 
1 Atk. 43. 

On a bill in chancery, brought for an account againſt the 
repreſentatives of an Zaf? India governor, who pleaded that 
the plaintiff was an alien born, and an alien infidel, and 
therefore could have no ſuit here, lord Hardwicke ſaid, as 

I the 


32 ALI 


the plaintiff's was a mere perſonal demand, it was extremely 


clear that he might bring a bill in this court, and over- 
ruled the defendant's plea, without hearing counſel of either 
ſide. 1 Ath. 51. 

An alien enemy, who was the captain of a French priva- 
teer, took an Fng/i/h ſhip, upon the high ſeas, in time of 
open war; and ranſomed the ſhip and cargo; and had the 
mate given to him as an hoſtage z which hoſtage died in 
priſon. The ranſom bill was figned by both captains, and 
by the hoſtage; and by it the captain obliges himſelf and 
his owners to pay to the French captain the ranſom money 
within two months. By the court: An action is maintain- 
able by the French captain againſt the Engliſh captain upon 
this ranſom bill; notwithſtanding the death of the hoſtage, 
and notwithſtanding the plaintiſf's being an alien enemy. 
And the like law prevails both in France and Holland. Burr. 
Mansf. 1741. 

12. An alien whoſe ſovereign is in amity with the crown 
of England, reſiding here, and receiving the protection of 
the law, owes a local allegiance to the crown during the 
time of his reſidence; and if, during that time, he commits 
an offence, he ſhall be liable to be puniſhed for the ſame, 
even as a natural born ſubject. For his perſon and perſonal 
eſtate are as much under the protection of the law, as the 
natural born ſubject's; and if he is injured in either, he has 


the ſame remedy at law for ſuch injury. f. 185. 


So alſo, an alien whoſe ſovereign 1s at enmity with us, 
living here under the king's protection, committing offences, 
may be proceeded againſt in like manner; for he oweth a 
temporary local allegiance. 1d. 


ALIENATION is a transferring the property of any thing 
from one man to. another. It chiefly relates to lands and 
tenements; as, to aliene land in Sy is to ſell the fee 
ſimple thereof; to aliene in mortmain, is to make over lands 
or tenements to a charitable uſe. 

All perſons who have a right to lands may, generally, 
aliene them to others. But ſome alienations are prohibited; 
as alienation by tenant for life, tenant for years, tenant in 
dower : if theſe aliene for a greater eſtate than they have 
in the lands, it is a forfeiture of their eſtate. 1 fe. 251. 

Conditions in deeds that the purchaſer ſhall not aliene, 
are void, But one may grant an eſtate in fee, on condition 
that the grantee ſhall not aliene to a particular perſon. 

| Alſo 
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Alſo eſtates in tail, for life, or years, where the whole in- 
tereſt is not parted with, may be made with condition not 
to aliene to others, for preſervation of the reverſion. Lit. 361. 

By the 12 C. 2. c. 24. All fines for alienation are taken 
away, Except fines due by particular cuttoms of particular 


manors. 


ALIMONY is that maintenance, which, after a divorce 
of huſband and wife, a menſa et thoro, the eccletialtical judge 
allows to the woman out of her huſband's eſtate. But in 
caſe of elopement, and living with an adulterer, the law 
allows her no alimony ; for as that amounts to a forfeiture 
of her dower after his death, it is alſo a ſufficient reaſon 
why ſhe ſhould not be partaker of his eſtate when living. 
3 Black. q. 


ALLAY is a word uſed for the tempering and mixture 
of other metals with filver or gold. In the mint, a pound 
weight of gold is coined into 44 guineas and an half, which 
is equal to 461. 14s. 6d.: An ounce therefore of ſuch gold 
coin is worth 31. 17s. 10'd. in filver. A pound weight of 
ſtandard filver bullion is coined into 62s. Therefore an 
ounce of filyer bullion is worth 5s. 2d. Smith's Wealth of 
Nations, vol. 1. p. 49, 50. 


ALLEGIANCE is the tie, or /igamen, which binds the 
ſubject to the king, in return for that protection which the 
king affords the ſubject. And it is of two kinds; the one 
natural, the other Heal; the former being alſo perpetual, 
the latter temporary. Natural allegiance is ſuch as is due 
from ail men born within the king's dominions immediately 
upon their birth, Local allegiance is that which is due 
from an alien, or ſtranger born, for ſo long time as he con- 
tinues within the king's dominion and protection; and it 
ceaſes, when ſuch ſtranger transfers himſelf from this king- 
dom to another. 1 Black. 366. 370. By the common 
law, every layman, above the age of twelve years, was 
obliged to take the oath of allegiance at the tourn or leet 
and it was a high contempt to refuſe it. 1 1/7. 68. 


ALLODIAL, from , and cd} property, ſignifies intire 
or abſolute property; in coutradiſtinction to feugal, freradb- 
all, which denotes ſtipendiary property, for which the te- 


nant performed certain ſtipulated ſervices. 2 Black. 45. 
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ALLUVION is the waſbing of the ſea or of a river; in 
which caſe the law is, that if land be gained of the ſea by 
the waſhing up of ſand and earth, by ſmall and impercep- 
tible degrees, ſo as in time to make it terra firma, it ſhall 
go to the owner of the land adjoining ; but if the alluvion 
be ſudden and conſiderable, it belongs to the king by his 
prerogative : ſo that the quantity of the ground gained, and 
the time during which it is gaining, are what make it either 
the king's or the ſubject's property. In the ſame manner, if 
a river, running between two lordſhips, by degrees gains 
upon one of them, and leaves the other dry; the owner 
who loſeth his ground thus imperceptibly has no remedy : 
but if the courſe of the river be changed by a ſudden and 
violent flood, or other haſty means, and thereby a man 
loſeth his ground, he ſhall have what the river has left in 
another place, as a recompence for this ſudden loſs. 
2 Black. 262. 


ALMANACE is part of the law of England, of which 
the courts muſt take notice in the returns of writs, &c. but 
the a/manack to go by, is that annexed to the book of common 
prayer. Hod. Caf. 41. 81. 

And by ſeveral ſtatutes a ſtamp duty is impoſed on al- 
manacks. See Burn's Fuf. tit. ALMANACK. 


ALNETUM, a place where alders grow. 


ALTARAGE comprehends not only the offerings made 
upon the altar, but alſo all the profit which accrues to the 
prieſt by reaſon of the altar, obventi9 a/taris. Out of theſe, 
the religious aſſigned a portion to the vicar z and ſometimes 
the whole altarage was given to him by the endowment. 
In ſome places, the word altarage hath been adjudged to 
extend to ſmall tithes of divers kinds; but this can only be, 
where there is a ſpecial cuſtom to ſupport it. Bunb. 79. 


ALTO ET BASSO ſigniſies the intire ſubmiſſion (for 
high and low) of all differences to arbitration. 


AMBASSADOR. By the 7 An. c. 12. all writs and 
proceſſes, whereby the perſon of any ambaſſador or other 
Public miniſter of any foreign prince or ſtate, or of any of 
his domeſtics or domeſtic ſervants, may be arreſted, or his 
goods diſtrained, ſhall be void. Provided, that no mer- 

chant 
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chant or other trader, within the deſcription of any of. the 
ſtatutes againſt bankrupts, ſhali have any benefit of this act; 
nor any ſervant of an ambailador, unleſs the name of ſuch 
ſervant be regiſtered in the office of one of the ſecretaries 
of ſtate, and by him tranſmitted to the ſheriffs of London 
and Middleſex. 

Generally, the rights, powers, duties, and privileges of am- 
baſſadors are determined by the law of nature and nations, 
and not by any municipal conſtitutions : for, as they repreſent 
the perſons of their reſpective maſters, who owe no ſubjeQion 
to any laws but thoſe of their own country, their actions 
are not ſubject to the controul of the private law of that 
ſtate wherein they are appointed to reſide. 1 Black. 253. 

If an ambaſſador grolsly offends, or makes an ill ufe of 
his character, he may be ſent home, and accuſed before his 
maſter; who is bound either to do juſtice upon him, or 
avow himſelf the accomplice of his crimes : but the genes 
ral practice throughout Europe ſeems now to be, not to pu- 
niſh him in the country where he executes the function of 


ambaſſador. I. 


AMENABLE (from the French main, a hand) ſignifies 
tractable, ad manum, that may be led or governed. In 
the modern ſenſe, it ſignifies to be reſponſible, or ſubject ta 
anſwer in a court of juſtice. 


AMENDMENT (amendatio) is the correction of an er- 
ror committed in any proceſs which may be amended after 
judgment; but if there be any error in giving the judg- 
ment, the party is driven to his writ of error: though where 
the fault appears to be in the clerk who writ the record it 
may be amended. Terms of the Law, Formerly ſuitor; were 
much perplexed by writs of crror brought upon very flight 
and trivial grounds, as miſ-ſpellings and other mitta.c; of 
the clerks, all which might be amended at the common law, 
while all the proceedings were in paper, for they were then 
conſidered only in fieri, and therefore ſubject to the controul 
of the courts. But when once the record was made up, it 
was formerly held, that by the common law no amendment 
could be permitted, unleſs within the very term in which 
the judicial act ſo recorded was done; for during the term 
the record is in the breaſt of the court, but afterwards it 
admitted of no alteration : but now the courts are become 


more liberal, and, where juſtice requires it, will allow of 
| D 2 amendments 
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amendments at any time while the ſuit is depending, not- 
withſtanding the record be made up, and the term be paſt ; 
for they, at preſent, confider the proceedings as in eri till 
judgment 15 given; and therefore, that till then, they have 
power to permit amendments by the common law, but 
when judgment is once given and inrolled, no amendment 
is permitted in any ſubſequent term. Miſtakes are alſo fre- 
quently helped by the ſtatutes of amendment and jeofails, 
ſo called, becauſe when a pleader perceives any flip in the 
form of his proceedings, and acknowledges ſuch error (jeo 
faile, J have failed), he is at liberty by thoſe ſtatutes to 
amend it; which amendment is ſeldom actually made, but 
the benefit of the acts is attained by the court's overlooking 
the exceptions. 3 Black. 406. 


AMERCEMENT is, to be at the king's mercy with re- 
gard to the quantum of a fine impoſed. By magna charta, 
c. 14. no man ſhall have a larger amercement impoſed 
upon him than his circumſtances or perſonal eſtate will bear, 
ſaving to the Jand-owner his land, to the trader his mer- 
chandize, and to the huſbandman his team and inſtruments 
of huibandry: in order to aſcertain which, the great char- 
ter alſo directs, that the amercement, which is always in- 
flicted in general terms, ſhall be ſet or reduced to a cer- 
tainty by the oath of a jury. In the court-lect and court 
baron, this is uſually done by af/-erors, or jurors ſworn to 
affeere ; that is, to tax and moderate the general amercement 
according to the particular circumſtances of the offence and 
the offender. In limitation of which, in courts ſuperior to 


| theſe, the ancient practice was, to inquire by a jury, when 


a fine was impoſed upon any man, how much he was able 
to pay by the year, ſaving the maintenance of himſelf, his 
wife, and children. And fince the diſuſe of ſuch inqueſt, it 
is never uſual to aſſeſs a larger fine than a man is able to 
pay, without touching the implements of his livelihood, 
but to inflict corporal puniſhment, or a ſtated impriſonment, 
which is better than an exceſlive fine, for that amounts to 
impriſonment for life, and by the bill of rights it is parti- 
cularly declared, that exceſſive fines ought not to be im- 
poſed. 4 Black. 372. 


AMICUS CURLE. If a judge is doubtful or miſtaken 
in matter of law, a ſtander-by may inform the court as 
amicus curiæ. 2 Co. Inſt. 178. 


AMNESTY, 
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AMNESTY, amneſtia cblivio, an act of pardon or ob- 
livion, ſuch as was granted by king Charles II. at the Re- 
ſtoration, Cowell. | 


AMY {(amicus), a friend. So prochein amy is the next 
riend to be truſted for an infant. And infants may ſue ei- 
ther by prochein amy, or guardian; but muſt anſwer by guar- 
dian. 3 Salk. 196, 


ANCESTOR, anteceſſir, is one from whom an inherit- 
ance is derived. It differs from the word predeceſſor ; for 
anceſtor is applied to a natural perſon, predeceſſor to a body 
politic or corporate. 1 It. 78. No perſon can be pro- 
perly ſuch an anceſtor as that an inheritance in lands or te- 
nements can be derived from him, unleſs he hath had ac- 
tual ſeiſin of ſuch lands, either by his own entry, or by the 
poſſeſſion of his own or his anceſtor's leflee for years, or by 
receiving rent from the leſſee of the freehold ; or unleſs he 
hath had what is equivalent to corporal ſeiſin in heredita- 
ments that are incorporeal ; ſuch as the receipt of rent, the 
preſentation to a church, and ſuch like. 2 Black. 209. 


ANCESTREL is what relates to one's anceſtors ; as ho- 
mage anceſtrel, a writ anceſtrel, and the like. 


ANCIENT DEMESNE are thoſe lands which were ei- 
ther reſerved to the crown at the original diſtribution of 
landed property, or ſuch as came to it afterwards, by for- 
feiture or other means. They were anciently very large and 
extenſive, comprizing divers honors, manors, and lordſhips, 
but they are now contracted within a narrow compaſs, hav- 
ing been almoſt intirely granted away to divers ſubjects. 
1 Black, 286. 

The king's tenants of thoſe lands were bound to divers 
ſervices, as to plough the king's lands for ſo many days, to 
ſupply his court with ſuch a quantity of proviſions, and the 
like; in conſideration whereof, they had many immunities 
and privileges granted to them, as to try the right of their 
property in a peculiar court of their own, called a court of 
ancient demeſie, by a peculiar proceſs denominated a writ 
of right cloſe, not to pay tolls or taxes, not to contribute to 
the expences of knights of the ſhire, not to be put on juries, 


and the like. 2 Black. 99. 
D3 ANGEL, 
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ANGEL, in money, ſignifies ten ſhillings in Engliſh coin. 


ANGILD, Sax. ane, one, and gild, a tribute or fine; was 
a ſingle compenſation for an offence. So anhlete and anſcot, 
was a ſingle payment of ſcot and lot. 


ANNO DOMINT, the computation of time from the in- 
carnation of our Saviour. The Romans began their æra of 
time from the building of Rome; the Grecians computed 
by Olympiade; and the Chriftians reckon from the birth of 


Teſus Chriſt. Jac. Dif. 


AN ANNUITY is a ycarly payment of a certain ſum of 
money, granted to another in fee, for life or years, charg- 
ing the perſon of the grantor only. 1 Ig. 144. 

An annuity is a thing very diſtinct from a rent charge, 
with which it is frequently confounded : a rent charge be- 
ing a burthen impoſed upon and iffuing out of /ands 
whereas an annuity 1s a yearly ſum chargeable only upon 
the perſen of the grantor. Therefore if a man by deed grant 
to another the ſum of 20. a-year, without expreſſing out 
of what lands it ſhall iſſue; no land at all ſhall be charged 
with it, but it is a mere perſonal annuity. 2 Black. 40. 


APPARENT HEIR. See Hein. 


APPARITOR, a meſſenger that ſerves the proceſs of 
the ſpiritual court. His duty is to cite the offenders to ap- 
pear ; to arreſt them; and to execute the ſentence or de- 


cree of the judges, &c. Fac. Dif. 


APPEAL hath two ſignifications in law; one is, the re- 
moving a cauſe from an inferior court, or judge, to a ſupe- 
riorz as from one or more juſtices of the peace, to the 
quarter ſeſſions. The other kind of appeal, is a proſecution 
againſt a ſuppoſed offender, by the party's own private ac- 
tion; proſecuting alſo for the crown, in reſpect of the of- 
fence againſt the public. 2 Haw. 155. 

In which latter ſenſe, an appeal may be brought in three 
caſes: I. By a man for a wrong done to his anceſtor. 2. By 
a wiſe for the death of her huſband. 3. For wrong done 
to the appellants thernſelves ; as in caſe of robbery, rape, 
or maihem. Food, b. 4. c. 5. 
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By ſtatute 6 Ed. 1. c. 9. all appeals of death muſt be 


ſued within a year and a day after the completion of the fe- 
lony. And if a man be acquitted on an indictment of mur- 
der, or found guilty and pardoned by the king, yet he ought 
not (in ſtriftneſs) to go at large, but be impriſoned or let 
to bail till the year and day be paſt, within which time an 
appeal may be brought. 3 H. 7. c. 1. 

If the appellee is convicted, the ancient uſage was, fo 
late as Henry the Fourth's time, that all the relations of the 
flain ſhould drag the appellee to the place of execution. 
4 Black. 316. 

Foraſmuch as an appeal is the ſuit of the party, as well 
as of the king, hence it is that the king cannot pardon an 
offender found guilty upon an appeal, as he may when found 
guilty upon an indictment; for in ſuch caſe he can only 
pardon for himſelf, but not for the party. 2 Haw. 155. 
However the puniſhment of the offender may be remitted 
and diſcharged by the concurrence of all parties intereſted ; 
and as the king by his pardon may fruſtrate an indictment, 
ſo the appellant by his releaſe may diſcharge an appeal. 
4 Black. 316. 

If the perſon appealed be acquitted on the appeal, the 
appellor ſhall be impriſoned for a year, and reſtore damages 
to the party, and be grievouſly fined to the king, 13 Ed. 1. 
fe. 1. c. 12. that is, if the appeal ſhall appear to the court 
to have been malicious. 2 Haw. 198. And being acquit- 
ted on the appeal, he cannot afterwards be indicted for the 
ſame offence. 4 Black. 315. | 

But appeal is now intirely diſuſed, on account of the great 
nicety required in conducting it, and the charges of proſe- 


cution; and indictment is the only method now taken. 


4 Black. 313. 
APPEARANCE in the law ſignifies the defendant's 


filing common or ſpecial bail, when he is arreſted on any 
proceſs out of the courts at Weſtminſter. Anciently, the ſhe- 
riff, on execution of the writ, was obliged to take the de- 
fendant into cuſtody, in order to produce him in court upon 
the return, however ſmall and minute the cauſe of action 
might be. For not having obeyed the original ſummons, 
he had ſhewn a contempt of the court, and was no longer 
to be truſted at large. But when the ſummons fell into diſ- 
uſe, and the capiat became, in fact, the firſt proceſs, it was 
thought hard to impriſon a man for a contempt which was 
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only ſuppoſed; and therefore in common caſes by the gra- 
dual indulgence of the courts (at length authoriſed by the 
ſtacutes 12 C. c. 29. and 5 G. 2. c. 27), the ſheriff or his 
officer can now only perionally ſerve the defendant with the 
copy of the writ or proceſs, and with notice in writing to 
aprear by his attorney in court to defend this action; which 
in eſfect reduces it to a mere ſummons. And if the de- 
fendant thinks proper to appear upon this notice, his ap- 
pearance 1s recorded, and he puts in ſureties for his future 
attendance and obedience z; which ſureties are called common 
bail, being two imaginary perſons, as John Doe and Richard 
Roe; or, if the defendant doth not appear upon the return 
of the writ, or within four (or in ſome cafes eight) days 
after, the plaintiſf may enter an appearance for him, as if 
he had really appeared; and may file common bail in the 
defendant's name, and proceed thereupon as if the defend- 
ant had done it himſelf.-Þur if the plaintiff will make af- 
fidavit that the cauſe of action amounts to 10/. or upwards, 
then the defendant upon the arreſt mult either go to priſon, 
or put in ſpecial bail; which is done by entering into a bond 
to the ſheriff, with one or more ſureties, (not fictitious per- 
ſons, as in the former caſe of common bail, but real, ſub- 
ſtantial, reſponſible men), to inſure the defendant's appear- 
ance at the return of the writ, which is called the bail bond ; 
and on return of the writ, or within ſour days after, the de- 
fendant muſt appear according to the exigency of the writ. 
Which appearance is effected by putting in bail 9 the action, 
and is commonly called putting in bail ae This bail 
above, or bail to the action, muſt be put in either in open 
court, or before one of the judges thereof; or elſe, in the 
country, before a commiſſioner appointed for that purpoſe 
by virtue of the ſtatute 4 W. c. 4. 3 Black. 287. 289. 
Appearance ſalves error in meſne proceſs. 1 Vez. 386. 


APPENDANT [/ appendens ) is a thing of inheritance be- 
longing to another that is more worthy. As an advowſon 
may be appendant to a manor, land appendant to an office, 
a ſeat in a church appendant to an houſe. 1 Inf. 121. 80 
there is common appendant ; which differs from common 
appurtenant, Common appendant is a right belonging to the 
owners or occupiers of arable land, to put commonable 
beaſts upon the lord's waſte, and upon the lands of other 
perſons within the fame manor. Common appurtenant 
ariſes from no connection of tenure, but may be annexed 
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to lands in- other lordſhips, or extended to other beaſts 
beſides ſuch as are generally commonable, as to hogs, 
goats, and the like. 2 Black, 33. If a thing appendant to 
another be granted by itſelf, without the thing to which it 
is appendant, the appendancy is deſtroyed, and that which 
was appendant is become in groſs : as if an advowſon ap- 
pendant be granted without the manor to which it is ap- 
pendant; or the manor be granted, ſaving the advowſon. 


APPENDITIA, the appendages or pertinencies of an 
eſtate, Hence the word penthouſe, for the appendage of an 
houſe. 


APPORTIONMENT fignihes a diviſion or partition of 
a rent, a common, or the like; that is, a making of it into 
parts or portions. 

If a man hath a rent charge to him and his heirs iſſuing 
out of certain land, if he purchaſe any parcel of thiz to 
him and his heirs, all the rent charge is extinct, be- 
cauſe the rent is intire, and iſſuing out of every part of the 
land, and therefore by purchaſe of part, it is extinct in the 
whole, and cannot be apportioned. Lit. 222. 

But if a man, which hath a rent ſervice, purchaſe parcel 
of the land out of which the rent is iſſuing, this ſhall not 
extinguiſh all, but only the parcel. For a rent ſervice in 
ſuch caſe may be apportioned according to the value of the 
land. 1d, 

But if one holdeth his land of his lord by the ſervice to 
render to his lord yearly at ſuch a feait a horſe, a fpear, a 
roſe, and ſuch like; if in this cafe the lord purchaſe parcel 
of the land, ſuch ſervice is taken away, becauſe ſuch ſer- 
vice cannot be ſevered nor apportioned. Id. 

If the tenant holdeth by fealty, and a buſhel of wheat, or 
a pound of cummin, or of pepper, or ſuch like, and the lord 
purchaſes part of the land, there ſhall be an apportionment, 
as well as if the rent were in money : and yet, if the rent 
were by one grain of wheat, or one ſeed of cummin, or 
one pepper corn; by the purchaſe of part, the whole ſhall 
be extinct. 1 Il. 149. 

But if an intire ſervice be for the public good, as caſtle- 
gard, cornage, and the like, or if it be for defence of the 
realm, or to repair a bridge or a way, or to keep a beacon, 
or for advancement of juſtice and peace, as to attend the 
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ſheriff in the execution of proceſs; though the lord pur- 
chaſe part, the ſervice remains. Id. 

If a man hath common of paſture without number in 
twenty acres of land, and ten of thoſe acres deſcend to an- 
other perſon, the common without number is intire and un- 
certain, and cannot be apportioned, but ſhall remain. But 
if it had been a common certain (as for ten beaſts), in that 
cafe the common ſhould be apportioned. And fo it is of 
common of eſtovers, turbary, fiſhery, and the like. Id. 

But apportionment of rent 'or common 1s ufually ſettled 
by covenant or ſpecial agreement. 


APPORTUM (from the French apport) ſignifies properly 
the revenue or profit which a thing brings in to the owner, 
It was commonly uſed for a corody or penſion. It was alfo 
applied to the payment made by the alien priories here in 
England to the ſuperior houſe abroad ; or ſometimes it was 
what remained over and aboye the ſuſtenance of ſuch alien 


priory. N 


APPOSAL of ſheriffs, is the charging them with money 
received upon their accounts in the exchequer. | 


APPRAISEMENT. See IxvenToRrY. 


APPRENTICES (from apprendre, to learn) are uſually 
bound for a term of years, by deed indented, to ſerve their 
maſters, and be maintained and inſtructed by them. 
1 Black. 426. 

And hereby an infant is bound, though under age. Ne- 
vertheleſs they cannot bind themſelves fo as to intitle the 
maſter to an action of covenant, or other action for de- 
parting the ſervice, or other breaches of the indenture 
therefore it is uſual for the father or fome friend of the ap- 
prentice to be bound with him for the faithful diſcharge of 
his office, according to the terms agreed on. 8 Mad. 190. 

'The churchwardens and overſeers of the poor may bind 
any ſuch poor children apprentices, whoſe parents they ſhall 
judge not able to maintain them; till ſuch man-child ſhall 
attain the age of 21, and ſuch woman-child the age of 21 
or marriage. 43 El. c. 2. 18 C. 3. c. 47. 

Alſo they may, by the conſent of two juſtices, bind out 
any boy of the age of 10 years who ſhall be chargeable, or 
whoſe parents {hall be chargeable, or who ſhall beg for 

alms, 
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alms, to be apprentice to the ſea ſervice, till he ſhall attain 
the age of 21 years. 2 & 3 An. c. 6. 

A maſter may by law correct his apprentice for negli- 
gence or other miſbehaviour, fo it be done with modera- 
tion; though if the maſter or maſter's wife bears any other 
ſervant of full age, it may be good cavſe of being diſcharg- 
ed, on complaint to the juſtices. 1 Black. 428. 

For, generally, diſputes between maſters and apprentices 
are in moſt caſes determinable before the juſtices of the 

ce. 

Inticing an apprentice to depart from his maſter, is not 
an offence for which an indictment will lie; but the party's 
remedy is by an action on the caſe, which he may well 
maintain. Bur. Mansf. 1306. 

An apprentice gains a ſettlement, where he ſerves the 
laſt forty days of his apprenticeſhip. 

An apprenticeſhip being a perſonal truſt, becomes deter- 
mined by the death of the maſter ; unleſs there are ſpecial 
words in the indenture to the contrary. Bur. Set. Caf. 320. 

Perſons having ferved ſeven years as apprentices to any 
trade, have an excluſive right to ſet up that trade in any 

art of England, except where they are prohibited by the 

* or local privileges of divers corporations. And if 
a man ſhall in any town exerciſe a trade, without having 
ſerved an apprenticeſhip for ſeven years, he ſhall forfeit 
40s. a month. 


APPROPRIARE COMMUNIAM is to approve or to 
appropriate and incloſe part of a common to a man's own 
ſeparate uſe; and this may be done either by the lord of 
the manor, or by a tenant with the lord's permiſſion; pro- 
vided they leave ſufficient common for the reſt of the te- 
nants. . 

k 

APPROPRIATION is the annexing of a benefice to the 
proper and perpetual uſe of ſome religious houſe, biſhop- 
rick, college, or fpiritual perſon, to enjoy for ever. To 
make an appropriation, the king's licence was to be obtained 
in — and alſo the conſent of the ordinary, patron, 
and incumbent. And in this manner the religious houſes 
of old time became poſſeſſed of that vaſt number of advow- 
fons, which they had in this kingdom ; when theſe churches, 
aſter the diſſolution of the monaſteries, came into lay hands, 
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the church ſo poſſeſſed by a /ayman was called an 'mpropria- 
tian, and himſelf the wpropriator. But the words appro- 
priation and impropriatian are often confounded and uſed for 
cach other. 


APPROVEMENT, by the ſtatute of Merten, 20 H. 3. 
c. 4. is where a man hath common in the lord's waſte, and 
the lord makes an incloſure of part of the waſte for him- 
fel}, leaving ſufficient common with egreſs and regrels for 
the commoners. If there be not ſuſſicient common left for 
the tenant, he may have a writ of allite, and by 3 & 4 Ed. 
6. c. 3. ſhall recover treble damages, and a commoner may 
break down an incioſure, if the lord doth incloſe part of 
the common, and not leave ſuſſicient room in the reſidue ; 
but if any, upon juſt title of approvement, do make a 
kedge or ditch for that purpoſe, which afterwards is thrown 
down in the night by perſons unknown, the towns adjoin- 
mg may be diſtrained to make ſuch hedge at their own 
charges, ſor which there is a writ { ne@anter ) in the regiſ- 
ter. 13 Ad. 1. 6. 46. | 

But in the caſe of Duberley v. Page. E. 28 G. 3. it was 
determined, that the lord has no right under the ſtatute of 
Merton to incloſe and approve the waſtes of a manor, where 
the tenants of the manor nave a right to dig gravel on the 
waſtes; or to take eſtovers there. Caſ. by Durnford & Eafl, 
2 F. 391. 


APPROVER, proven, {prebator ), is a perſon indicted 
of treaſon or felony, and in priſon for the ſame, who, upon 
his arraignment, before any plea pleaded, doth confeſs the 
indictment, and takes a corporal oath to reveal all treaſons 
and felonies that he knowcth of, and thercfcre prays a co- 
roner, before whom he is to enter his appeal or accuſation, 
againſt thoſe that are partners in the crime contained in: the 
indictment, and this accuſation of himſelf, and oath, makes 
the accuſation of another perſon of the ſame crime, to 
amcunt to an indictment z and if his partners are convicted 
he ſhall have his pardon of courſe. But as it is in the diſ- 
cretion of the court, whether they will ſuffer one to be an 
approver, this method is now out of uſe; but in many caſes 
we have what amounts to the ſame thing by ſtatute, where 
pardcn is aſſured to offenders on diſcovering and convicting 


their acconplices. 3 If. 129. 
8 APPURTE- 
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APPURTENANCES [{pertinentia, appertaining or be- 
longing to) ſignify things both corpoceal and incorporeal ap- 
pertaining to ſome other thing as principal: as an hamlet to 
a chief manor, common of paſture to lands, common of 
eſtovers to an houſe, out- -houſes, yards, orchards, gardens 
are appurten'mt to à meiſuage 3 but lands cannot properly 
be ſaid to be appurtenant to a meſſuage. 1 Lil. Abr. gr. 
Turbary may be appurtenant to an houſe, but not to lands; 
a leet may be appurtenant to a manor, but not to an 
houſe, for tlie things muſt agree in nature and quality. 


1 In/l. 121. 


ARBITRATION: 

1. Arbitration is, where the parties ſubmit all matters in 
diſpute, concerning any perſonal chattels or perſonal wrong, 
to the judgment of one, two, or more arbitrators, who 
are to decide the controverſy; or if the two do not 
agree, it is uſual to add, that another perſon be called 
in as umpire, to whoſe ſole judgment it is then referred. 
43 Black. 16. 

2. Generally all matters of controverſy, either of fact, 


or of a right in things and actions perſonal and uncertain, 


may be ſubmitted to arbitration. 9 Co. 78. 

But matters of frechold, or any right and title to a ſree- 
hold, cannot be ſubmitted to arbitration ; yet if the parties 
enter into mutual bonds to ſtand to the award relating to 
lands and tenements, they forfeit their bonds unleſs they 
obey it. 1 RolPs Abr. 242. 244. : 

Alſo criminal matters, as felonies and other indictable of- 
fenc2s, cannot be ſubmitted to arbitration z and although the 
ſubmiſſion be by bond, yet the obligation is void, and the 
parties may be puniſhed for entering into ſuch bonds. 1 Bac, 
Abr. Arbitrament. 

3. Of ſubmitlion there are divers kinds: — a ſubmiſſion 
by cords is good, and the party in whoſe favour the award 
is made. hath a remedy to inforce the performance of it. 
Yet it is not expedient that any ſubmiſton ſhould be by 
words only, becauſe the party may revoke it any tirae before 
the award made, and that by word likcwiſe, befides that it 
lays a great foundation for perjury. - Compl. Ariitr. 21. 

Syubmithon may alſo be by covenant ; but this method is 
ſeldom uſed ; ſor though it contains the ſame certairity with 
a bond, yet the method oi. ſuing on a covenant is Minerent, 
and more difficult than {ging upon a bond. J. 7. 49. 

There 
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There may alſo be a ſubmiſſion by rule of court, which is in 

purſuance of the ſtatute 9 & 10 W. c. 15. whereby the 
partics may agree that their ſubmiſſion be made a rule of 
ſuch of his majeſty's courts of record as the parties ſhall 
chuſe ; wich court will thereupon carry the award into ex- 
ecution in the ſame manner as for contempt of a rule of 
court. 
Or the ſubmiſſion may be by lend, which in ſome reſpects 
is preferable to a ſubmiſſion by rule of court; for an award 
made in purſuance of bonds of ſubmiſſion may bind the 
Partics executors; but if he who refuſes to perform an 
award made purſuant to a rule of court ſhall die, the ſta- 
tute direCting that the proſecution ſhall be carried on by at- 
tachment, the remedy being loſt, the award is loſt alſo. 
Compl. Arbitr. 34. 

Or the ſubmiſſion may be both by bu and rule of court, 
by adding the parties conſent at the bottom of the condi- 
tion of the bond, and this ſeemeth to be the beſt way, for 
then the party may procecd which way he pleaſes; and it is 
ſaid, he may proceed both ways, that is, both on the bond, 
and alſo have an attachment for the contempt. 1 Salk. 73. 

It hath been uſual alſo, of late years, to inſert in the ſub- 
miſhon a caution that 20 bill iu equity ſhall be filed againſt 
the arbitrators; for it would be a very great hardſhip upon 
arbitrators if they ſhould be haraſſed with ſuits, and the 
allowing them to be liable to ſuch ſuits would effectually diſ- 
courage perſons of worth from accepting the office of arbi- 


trators. 2 Ak. 395. 
4. The award muſt be made according to the ſubmiſſion : 


upon which ground it hath been diſputed, whether award- 


ing releaſes to the time of the award, and not to the time of 
the ſubmiſſion, is good; but it ſeems to be now ſettled, 
that ſuch award is not totally void, but good for ſo much as 
is within the ſubmiſſion, and void for the reſidue. Bac. 
Ar. Arbitrament. 

An award that one ſhall pay for the writings of the award, 
or the reckoning in the houle where the award was made, 
is void; for ſuch things are plainly out of the ſubmiſſion. 
1 RolPs Abr. 254. 

If the ſubmiſſion be, ſo as the award be ready to be de- 
livered to the parties, or to ſuch of them as ſhall deſire the 
ſame, the parties ſo bound are themſelves obliged to take 
notice of the award at their peril ; but if the words of the 
lubmuſſon be, 10 that the award be delivered to cach party 
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by ſuch a day, then muſt it be delivercd to each party 
accordingly. Weed, b. 4. c. 3. 

The award muſt be beneficial to either party, for an 
award of one fide only is not good; fo if an award be that 
one of the parties ſhall go to Rome, when it appears that 
there is no advantage to the other party by his going, it is 
void. 1d. 

Alſo an award muſt be poſſible and lawful ; thus, if an 
award be that money {hall be paid to an infant, and that he 
ſhall make a releaſe, it is void; for the inlſant's releaſe is 
not good in law. | 

So alſo the award muſt be certain and final, upon which 
account the arbitrators cannot regularly reſerve any thing 
for their future judgment, when the time allowed is expired. 
Cro. Fa. 585. 

Generally, the award ſhall be expounded according to 
the intent of the arbitrators, and ſhall not be unravelled in 
a court of equity, unleſs there was corruption in the arbi- 
trators; for the arbitrators being perſons of the parties own 
chooſing, the law preſumes that they would chooſe perſons 
whoſe underſtanding and judgment they could rely on. 
Bur. Mansf. 701. 

5. Arbitrators cannot proceed on a reference, after they 
have once named an umpire; for then their authority 
ceaſeth, though the time for making the award is not yet 
expired. Id. 


Form of a Submiſſion by Rule of Court. 
I HEREAS divers diſputes and controverſies have ariſen, 


and are now depending, between A B. of in the county 
of jeman, of the one pari, and C. D. of —— in 
the ſaid county, yeoman, of the other part, teuching and con- 
cerning —— now for the ending and deciding theresf, it is 
hereby mutually agreed by and betaveen the ſaid parties, that all 
matters in difference betaueen them for, touching, aud concerning, 
the premiſes, ſhall be referred and ſubmitted te the arbitrament, 


final end, and determination of A. A. of in the ſaid 
county, gentleman, B. A. of in the ſuid county, yes- 
man, and C. A. of in the ſaid connty, yooman, or 


eny two of them, arbitrators indifferentiy elected by the faid 
parties, fo as the ſaid arbitrators, or any tus of them, do 
make and publiſh their award in writing ready ts be delivered ta 
tie ſaid parties, or ſuch of them as /tail deſtire the jame, on or 


before 
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before the ——— day of next enſuing the date hereof : 
and it is hereby mutually agreed by and between the ſaid parties, 
that this ſubmiſſion ſhall be made a rule of his majgſty s court of 
king's bench at Weſtminſter. In witneſs wheresf the ſaid par- 
ties to theſe preſents have hereunto ſet their hands, this 
day of —— in the year of our Lord 


Bond of Arbitration. 


KNOW all men by theſe preſents, that I A. B. of 
in the county of ——— gentleman, am held and firmly bound to 

D. ff ——— in the ſaid county, yeoman, in pounds 
of good and lawful money of Great Britain, to be paid to the ſaid 
C. D. or to his certain attorney, his executors, adminiſtrators, or 
aſſigns, to which payment, well and truly to be made, I bind my- 
felf, my heirs, executors, and adminiſtrators, firmly by theſe pre- 
ſents, ſealed with my ſeal, and dated the — day of ——— 
in the gear of the reign of our ſovereign lord George 
the Third, of Great Britain, France and Ireland, ting, defer:- 
der of the faith, and fo forth, and in the year of our Lord 

The condition of this obligation is ſuch, that if the above-bound 
A. B., his heirs, executors, and adminiſtrators, and every of 
them, for and on his and their parts and behalfs, de and ſhall 
evell and truly ſlaud to, obey, abide, perform, obſerve, and keep 
the azuard, order, arbitrament, final end and determination of 
A. A. of efquire, and B. A. of — gentleman, 
arbitrators indifferently named, elected, and choſen, as well for and 
on the part and behalf of the above-bound A. B. as of the above- 
named C. D. to arbitrate, award, order, adjudge, and deter- 
mine of and concerning all and i manner of action and aftions, 
cauſe and cauſes of afion and ations, ſuits, bills, bonds, ſpe- 
cialties, judgments, executions, O:tents, accounts, debts, duce, 
ſum and ſums of money, quarrels, controverſies, treſpaſſes, da- 
mages, and demands awhatſzever, beth in law and equity, or 
otherwiſe howſoever, which at any time cn times heretofere have 
been had, made, moved, brought, commenced, ſued, proſecuted, 
committed, omitted, done or ſuffered by or betaveen the ſaid par- 
tres, fo as the ſaid æruard be made in ꝛuriting and ready to be de- 
livered to the ſnid parties, on or before the day of 


now next enſuing 3, {and if the ſaid A. B. his heirs, executors, or 
adminiſtrators, or any of them, fholl not preſer, er cauſe to be pre- 
ferred, any bill in equity againſt the ſuid A. A. and B. A. or 
either of them, for or concerning their awvard in the premiſes ;] 
then this obligation te be void, atherwife of force. 


If 
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If the Parties have a mind to make their ſubmiſſion a Rule 
of Court, then this may:be added: 


And the above-bound A. B. doth agree and deſire, that this his 
ſubmiſſion be made a rule of his majeſty's court of king's bench at 
Weſtminſter, purſuant to the ac of parliament in ſuch caſe made 
aud provided. 


Condition to ſtand to the Award of Arbitrators, with an 
Umpire. 

THE condition of this obligation is ſuch, that if the above- 
bond A. B. his heirs, executors, and adminiſtrators, for and on 
his and their parts and behalfs, ſhall and do well and truly fland 
to, obey, abide, obſerve, perform, fulfil, and keep the award, 
order, arbitrament, final end and determination of „ or 
any to of them, arbitrator; indiſſerently elected and named, as 
toell by and on the part and behalf of the faid A. B. as by and on 
the part and behalf of the above-named C. D. to arbitrate, award, 
order, judge, and determine, of and concerning all and all manner 
of aftion and actions, cauſe and cauſes action and actions, ſuits, 
bills, bonds, ſpecialties, covenants, contrafts, promiſes, accounts, 
reckonings, ſums of money, judgments, executions, extents, quar- 
reli, controverſies, treſpaſſes, damages, and demands whatſoever, 
at any time heretofore had, made, moved, brought, commenced, 
ſued, proſecuted, done, ſuffered, committed, or depending by or 
between the ſaid parties ; ſo as the award of the ſaid arbitrators, 
or any two of them, be made and ſet down in writing, under 
their or any two of their hands and ſeals, ready to be delivered to 
the ſaid parties in difference, on or before the day of 5 
now next enſuing ; then this obligation to be void, otherwiſe of 


wrce, 
And if the ſaid arbitrators ſhall not make ſuch their award of 
and concerning the premiſes, within the time limited as afore- 
ſaid, then if the ſaid A. B. his heirs, executors, and adminiſtra- 
tors, for and on his and their part and behalf, do and ſhall well 
and truly fland to, obſerve, perform, fulfil, and keep the award, 
determination, and umpirage of ſuch perſon as the ſaid arbitrators 
ſhall indifferently chuſe for umpire in and concerning the premiſes; 
ſo as the ſaid umpire do make and ſet down his award and umpt- 
rage in writing, under his hand and ſeal, ready to be delivered 
ts the ſaid parties in difference, on or before the day of ——\, 


now next enſuing ; and if the ſaid A. B. his heirs, executors, or 
adminiſtrators, or any of them, — not prefer, or cauſe to be 
Vol. I. 


preferred 
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preferred, any bill in equity, againſt them the ſaid arbitrators and 


umpire, or any of them, for or concerning the award of them the 
ſaid arbitrators or umpire in the premiſes : Then this obligation 
to be woid, otherwiſe of force. 

[And the above-bound A. B. doth agree and dejire, that this 
his ſubmiſſion be made a rule of his majeſty's court of king's Bent, 
at Weſtminſter, purſuant to the act of parliament in ſuch cafe 
made and provided.] 


Form of an Award. 


TO all to whom theſe preſents ſhall come, We A. B. of —, 
and C. D. 7 „ do ſend greeting: 

Whereas there are ſeveral accounts depending, and divers con- 
troverſies have ariſen, between „% —, yeoman, of the 
one part, and ——, 9 „ yeoman, of the other part: and 
whereas, for the putting an end to the ſaid differences, they the 
ſaid „ and » by their ſeveral bonds or obligations bear- 
ing date laſt paſt, are reciprocally become bound each to the 
other, in the penal ſum of „ to fland to, abide, perform, and 
keep the award, order, and final determination of us the ſaid : 
fo as the ſaid award be made in writing, and ready to be deli- 
vered to the parties in difference, on or before next enſuing, 
as by the ſaid obligations and conditions thereof may appear: Now 
know ye, that we the ſaid arbitrators, whoſe names are hereunto 
ſubſcribed and ſeals affixed, taking upon us the burden of the ſaid 
award, and having fully examined and duly canſidered the proofs 
and allegations of both the ſaid parties, do make and publiſh this 
our award between the ſaid parties in manner following ; that is 
to ſay, Firfl, we do award and order, that all actions, ſuits, 
quarrels, and controverjies whatſoever, had, moved, ariſen, and 
depending betaween the ſaid parties in law or equity, for any man- 
ner of cauſe "If touching the ſaid premiſes, to the day of 
the date hereof, ſhall ceaſe and be no farther preſecuted ; and that 
each of the ſaid parties 2 pay and bear his caun coſts and charges 


11 any wiſe relating to, or concerning, the premiſes. And we do 


alſo award and order, that the ſaid ſhall deliver, or cauſe to 
be delivered, to the ſaid , at „ within the ſpace of , 


Sc. And further, we do hereby award and order, that the ſaid 

ſhall, on or before „ pay or cauſe to be paid unto the 
ſaid , the ſum of Mie do alſo award and order, c. 
And lafily, We do award and order, that the ſaid —— and , 
on payment of the ſaid ſum 8 „ Pall, in due form of law, 
execute each to the cther of them, or to the ather's uſe, general re- 
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leaſes, ſufficient in the law for the releaſing by each to the other of 


them, his heirs, executors, and adminiſtrators, of all aftions, 
ſuits, arreſts, quarrels, controverſies, and demands whatſoever, 
touching or concerning the premiſes aforeſaid, or any matter or 
thing thereunto relating, from the beginning of the world, until 
the day of laft paſt (viz. the day of the date of 
the arbitration bonds). Ii witneſs whereof we have hereunta 
ſet our hands and ſeals the day of 


Witneſſes hereo 
Tz” 
CD. 


Form of an Umpirage. 
[Recite the Arbitration Bonds as before.] 


NOW know ye, that I „ umpire, indifferently choſen by 
, having deliberately heard and underſtood the griefs, alle- 
gations, and proofs, of both the ſaid parties, and willing (as much 
as in me lieth to ſet the ſaid parties at unity and good accord, do 
by theſe preſents arbitrate, award, order, decree, and judge as 
falloweth ; That is to ſay, Oc. 


ARCHBISHOP : 

1. An Archbiſhop is the chief biſhop of the province, who 
next and immediately under the king hath ſupreme power, 
authority, and juriſdiction in all cauſes and things eccle- 
ſiaſtical; and has the inſpection of all the biſhops of that 
province. He hath alſo his own dioceſe, where he exerciſes 
epiſcopal juriſdiction, as in his province he exerciſes archie- 
piſcopal. As archbiſhop, upon receipt of the king's writ, 
he calls the biſhops and clergy of his province to meet in 
convocation : but without the king's writ he cannot aſſemble 
them. To him all appeals are made from inferior juriſdic- 
tions within his province. During the vacancy of any ſee 
in his province, he is guardian of the ſpiritualties thereof; 
as the king is of the temporalties; and he executes all ecele- 
ſiaſtical juriſdiction therein. If the archiepiſcopal ſee be 
vacant, the dean and chapter are the ſpiritual guardians. 
The archbiſhop is intitled to preſent by lapſe to all the ec- 
cleſiaſtical livings in the diſpoſal of his dioceſan biſhops, if 
not filled within fix months. And he has a cuſtomary pre- 
rogative, when a biſhop is —— by him, to have —— 
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is the foundation of his granting ſpecial licences to marry 
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next preſentation to ſuch dignity or benefice in the biſhop's 
diſpoſal, as the archbiſhop ſhall chuſe; which is therefore 
called his option, 1 Black. 380. 

2. If we conſider Canterbury as the ſeat of the metropo- 
litan, it hath under it twenty-one biſhops; but if we con- 
ſider it as the ſeat of a — it comprehends only ſome 
part of Kent (the reſidue being in the dioceſe of Rocheſter), 
together with ſome other pariſhes diſperſedly ſituate in ſeve- 
ral dioceſes; it being an ancient privilege of this ſee, that 
the places where the archbiſhop hath any manors or advow- 
ſons, are thereby exempted from the ordinary, and are be- 
come peculiars of the dioceſe of Canterbury, properly belong- 
ing to the juriſdiction of the archbiſhop of Canterbury. Go- 


The archbiſhop of Canterbury has the privilege, by cuſtom, 
to crown the kings and queens of this kingdom. And by the 
ſtatute of 25 H. 8. c. 21. he has power of granting diſpenſa- 
tions, where the pope uſed formerly to grant them; which 


at any place or time, to hold two livings, and the like, 
1 Black. 381. 

'The archbiſhop of Canterbury is ſtyled primate and me- 
tropolitan of a England, albeit there is another archiepiſco- 
pal province within this realm; partly becauſe of his ancient 
legatine power, and partly by his being enabled by the afore- 
ſaid ſtatute to grant faculties and diſpenfations in both the 
provinces alike. 

At general councils abroad, the archbiſhop of Canterbury 
had the precedency of all other archbiſhops. Godolph. 21. 

At home, he is the firſt peer of the realm, and hath pre- 
cedency, not only before all the other clergy, but alſo (next 
and immediately after the blood royal) before all the nobility 
of the realm, and all the great officers of ſtate. 1d. 13. 

3. The archbiſhop of York hath under him only four 
biſhops, namely, thoſe of Cheſter, Durham, Carliſle, and 
Man: All the reſt are under the archbiſhop of Canterbury. 
But the archbiſhop of York anciently claimed and had a me- 
tropolitan juriſdiction over all the bithops of Scotland, whence 
they had their conſecration, and to which they ſwore canon- 
ical obedience, until abont the year 1466, when the biſhops 
of Scotland withdrew themſelves from their obedience to this 
ſee; and, in 1470, pope Sixtus the fourth created the biſhop 
of St. Andreas archbiſhop and metropolitan of all Scotland, 
14. 14. 18. ; 
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The archbiſhop of Yort has the privilege to crown the 
queen conſort, and to be her perpetual chaplain z and hath 
yrecedency of all dukes not being of the blood royal; and 
alſo before all the great officers of ſtate, except the lord 
chancellor, 1d. 13, 14. 

4. The archbiſhops are ſaid to be inthroned, when they 
are veſted in the archbiſhoprick; whereas biſhops are ſaid 
to be inſtalled. Id. 22. 

They may retain and qualify eight chaplains, whereas a 
biſhop can only qualify fix. I. 21. 

In ſpeaking and writing to an archbiſhop is given the title 
of grace and mf reverend father in God ; whereas biſhops 
have the title of lord, and right reverend father in Gad. 

And an archbiſhop writes himſelf by divine providence g 
whereas biſhops only uſe by divine permiſſiou. 


ARCHDEACON, the chief of the deacons, is one that 
hath eccleſiaſtical dignity and juriſdiction over the clergy 
and laity, next aſter the biſhop, throughout the dioceſe, or 
in ſome part of it only. Generally, the archdeacon hath 
power, under the biſhop, of the examination of clerks to be 
ordained ; and alſo of induction of clerks inſtituted to a be- 
nefice; likewiſe of excommunication, injunction of penance, 
ſuſpenſion, correction, inſpecting and reforming abuſes in 
eccleſiaſtical affairs: but his power is different in different 
dioceſes, and therefore he is to be regulated according to 
the uſage and cuſtom of his own church and dioceſe. 


ARCHES court, curia de arcubus, is ſo called, becauſe it 
was anciently held in the church of St. Mary-/e-Bew, which 
church had that appellation from the ſtceple thereof being 
raiſed at the top with ſtone pillars in the manner of an arch 
or bow. And the judge thereof, for the like reaſon, is 
called the dean of the arches ; whoſe juriſdiction is properly 
over the thirteen pariſhes only belonging to the archbiſhop of 
Canterbury in London: but the office of dean of the arches hav- 
ing been for a long time united with that of the archbiſhop's 
principal official, he now, in right of this laſt-mentioned of- 
fice, receives and determines appeals from the ſentences of 
all inferior eccleſiaſtical courts within the province. 'The 
lame perſon is likewiſe judge of the pecutiars, that is, of all 
thoſe pariſhes, fifty-ſeven in number, which, though lying 
in other dioceſes, yet are no way ſubject to the biſhop or 
archdeacon, but to the archbiſhop. From this judge there 
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lies an appeal to the king in chancery, that is, to a court of 
delegates appointed under the king's great ſeal. The courts 
of arches and of the peculiars, as alſo the admiralty court, 
the prerogative court, and the court of delegates (for the 
moſt part), are now held in the hall belonging to the college 
of civilians in London, commonly called Dofors Commons. 


ARGENTUM ALBUM, ſilver coin, or pieces of bullion 
that anciently paſſed for money. So there was white-maile, 
or rent paid in ſilver; in contradiſtinction from b/act-maile, 


paid in cattle or other proviſions. 


ARGENTUM DEI, God's ſilver; money given in earneſt 
upon the making of any bargain. In ſeveral manors, the 
acknowledgment paid to the lord on the admitting of a te- 


nant, is called the God's penny. 
ARIER BAN, the ban or proclamation of the king, for 


the arraying of his tenants, or their entering into the army. 


ARMIGER, eſquire, eſcuyer, ſeutarius, is a name of dig- 
nity, next above the degree of gentleman, and below a knight. 
Anciently he was one that was attendant on ſuch as had the 
order of knighthood, bearing their fields and other armour, 
and helping them to horſe, and performing other ſuch like 


ſervices. 


ARMS are enſigns of honour, in latin inſignia, which 
were originally intended to diſtinguiſh the difterent com- 
manders in war. For being covered with their defenſive 
armour, they could not be known; and therefore a certain 
badge was painted on their ſhields, which was called arms, 
but not made hereditary in families till the time of king Ri- 
chard the firſt, on his expedition into the holy land. And 
beſides ſhields with arms, they had alſo coats on which their 
arms were painted, from whence came the denomination of 
goats of arms, | 

Arma dare (to preſent one with armour) was anciently a 
ceremony in conferring the honour of knighthood : whereby 
ſuch perſon adeptabatur in militem, which the French called 
adouber, and we to dub ſuch a perſon a knight. 

Arma libera were arms given to a villain when he was ma- 
numitted or madg free: which arms were uſually a ſword 


and lance. 
Arma 
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Arma reverſata, arms reverſed, was when a man, bearing 
coat armour, was convicted of treafon or felony ;z his arms 
were thereupon reverſed, and he was degraded from all rank 
and precedence in title and dignity. 


ARPEN, or arpent ; a meaſure of land, differing in quan- 
tity in different places : It ſeems to have been generally leſs 
than an acre; as in ſome ancient inſtruments the compu- 
tation is made by ſo many acres and fo many arpent-. 


ARRAIGNMENT is the calling an offender to the bar 
of the court, to anſwer the matter charged upon him. In 
Latin it is ad rationem ponere, and in French ad reſin, or ab- 
breviated a re/n for as the ancient word difrain or derayn 
imports in Latin diſrationare, to diſprove or evince the con- 


trary of any thing that is or may be athrmed, ſo arraigne is 


ad rationem ponere, to call to account or anſwer. 2 JI. H. 
216. 

The priſoner, on his arraignment, though under an indict- 
ment of the higheſt crime, muſt be brought to the bar with- 
out irons, and all manner of ſhackles or bonds, unleſs there 
be a danger of eſcape, and then he may be brought with 
irons. Id. 219. 

Alſo there is no neceſſity that a priſoner, at the time of 
his arraignment, hold up his hand at the bar, or be com- 
manded ſo to do; for this is only a ceremony for making 
known the perſon of the offender to the court; and if he 
anſwers that he is the ſame perſon, it is all one. 2 Has. 
308. 


ARRAY, arraia, an old French word fignifying to rank 
or ſet in order. In ancient times it was uſual for the king, 
upon any great emergency, to iſſue commiſſions of array, 
directed to ſeveral of the principal perſons in the reſpective 
diſtricts, to muſter and array, or ſet in military order, all 
the men capable to bear arms. Array is alſo applied to a 
jury, as ſet in order by the ſheriff in his return - the panel. 
And when a man intends to — the whole jury, as on 
ſuſpicion of partiality, or ſome default in the ſherilf who 
made the return, it is called challenge to the array. 


ARREST: 
1. In civil caſes. Arreſt is the reſtraint of a man's perſon, 
&priving him cf his own will and liberty, and binding him 
E 4 to 
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to become obedient to the will of the law: And it may be 
called the beginning of impriſonment. Lamb. 93. 

An arreſt mult be by corporal ſcizing or touching the de- 
fendant's body. 3 Black. 288. 

An oſſicer cannot juſtify the breaking open an outward 
door or window, in order to execute proceſs. If he doth, 
he is a treſpaſſer. But if he finds the outward door open, 
and caters that way, or if the doors be opened to him from 
within, and he entereth, he may break open inward doors it 
he finds that ncceſſary, in order to execute his proceſs. 
Fft. 319. 

For a man's houſe is his caſtle for ſafety and repoſe to 
himſclf and family; but if a ſtranger, who is not of the fa- 
mily, upon a purtuit takes refuge in the houſe of another, 
this rule doth not extend to Vim, it is not his caſtle, he 
cannot claim the benefit of ſanctuary therein. Id. 320. 

Peers of the realm, members of parliament, and corpora- 
tions, are privileged from arreſt : againſt them the proceſs to 
compel appearance muſt be by ſummons and diſtreſs infinite. 
3 Black. 283. | 

Attorneys and others attending the courts of juſtice are 
not liable to be arreſted by the ordinary proceſs of the court, 
but muſt be ſued by bill (uſually called a bill of privilege) as 
being perſonally preſent in court. Id. 289. 

Clergymen performing divine ſervice, and not merely 
ſtaying in the church-with a fraudulent deſign, are for the 
time privileged from arreſts; as alſo ſuitors, witneſſes, and 
other perſons, neceilarily attending any courts of record up- 
on bulineſs, are not to be arreſted during their actual at- 


tendance, which includes their neceſſary going and returu- 
ing. 1d. | 

On a Sunday no arreſt can be made, nor proceſs ſerved ; 
except for treaſon, felony, or breach of the peace. 29 C. 2. 
c. 7. | 

2. In criminal caſes. An arreſt in criminal caſes may be, 
not only by proceſs out of ſome court, or warrant from a 
magiſtrate, but frequently by a conſtable, watchman, or pri- 
vate perſon, without any warrant or precept. As where any 
perſons are preſent, when a felony is committed, or a dan- 
gerous wound given, they are bound without any warrant to 
apprehend the offender, on pain of fine and impriſonment for 
their negleckt. 2 Haw. 74. 

vo where an affray is made to the breach of the king's 
peace, any perion may, without any warrant from a magiſ- 
trate, 
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trate, reſtrain the offenders, to the end the king's peace may 
be kept: but after the affray is ended, they cannot be ar- 
reſted without an expreſs warrant. 2 Lift. 52. 

If a warrant to arreſt a perſon be generally directed to all 
conſtables, no one can execute it out of his own precinct; 
for in ſuch caſe it ſhall be taken reſpeCtively to each of them 
within their ſeveral diſtricts, and not to one of them to exe- 
cute it within the diſtrict of another: but if it be directed 
to a particular conſtable, he may execute it any where within 
the juriſdiction of the juſtice, but is not compellable to exe- 
cute it out of his own conſtablewick. 2 Haul. 86. 

And in ſuch caſes a man's houſe is no protection. For if 
a felony hath been committed, or a dangerous wound given, 
or even where a miniſter of juſtice comes armed with pro- 
ceſs founded on a breach of the peace, the party's own houſe 
js no ſanctuary for him. In theſe caſes, the juſtice which is 
due to the public muſt ſuperſede every pretence of private 
inconvenience. Foſter, 320. 


ARREST OF JUDGMENT is, to ſtay or ſtop judgment 
on ſufficient cauſe ſhewn. For, in many caſes, though there 
be a verdict, yet no judgment can be had; as for ſome ma- 
terial defect in pleading, miſbehaviour of the jury, want of 
notice of trial, or other like cauſe. A motion in arreſt of 
judgment muſt be ſupported by proper affidavits. 


ARSON, from ardeo, to burn. See BURNING. 


ART AND PART ts, where one charged with a crime, 
in committing the ſame, was both a contriver of, and acted 
his part in it. 


ARTICLE, in one ſenſe, ſignifies a complaint exhibited 
in the eccleſiaſtical court, by way of libel.—Arrticles of the 
peace are a complaint exhibited in the courts at Weſtminſter, 
in order to compel the defendant to find ſureties of the peace; 
in which caſe it is uſual for the court, on iſſuing an attach- 


ment, to make an indorſement thereon, direQing ſome 


juſtice of the peace in the country to take the ſecurity of 
the peace there, ſpecifying the particular ſums in which 
the party and his ſureties ſhall be bound. Bur. Mansf. 1040. 
Articles of war are a code of laws made by his majeſty from 
time to time for the regulation of the land forces, in pur- 


ſuance of the ſeveral annual acts againſt mutiny and deſer- 
tion, 
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tion.—Articles of the navy are rules and orders made by ſta. 
tute 31 C. 2. c. 10. for the government of the royal fleet. — 
Articles of religion, commonly called the 39 articles, are a 
body of articles drawn up by the convocation in 1562, unto 
which perſons admitted into eccleſiaſtical offices are to ſub- 
ſcribe. —Articul: cleri, are ſtatutes containing certain articles 
relating to the church and clergy, made in the 14 Ed. 3. 


ARTIFICERS AND LABOURERS : 

I. There are ſeveral ſtatutes for rating of wages in almoſt 
every kind of work, and penaltics injoined againſt taking or 
giving more than the wages ſo rated. But this hath been 
ſeldom put in practice. And indeed there are great objec- 
tions. For beſides that this rating puts good and bad work- 
men upon a level, and thereby deſtroys emulation; the caſi- 
neſs or diſſiculty of the ſame kind of work in different cir- 
cumſtances renders a certain limited ſum very inadequate. 

2. Diſputes about wages, and almoſt all other kinds of 
differences between maſters and workmen in the ſeveral 
kinds of labour and manufacture, are determinable in a ſum- 
mary way by juſtices of the peace. 

3. All artificers and labourers, hired at a certain price, 
ſhall, between the middle of March and the middle of Sep- 
tember, continue at work from five in the morning till ſeven 
at night; except half an hour for breakfaſt, an hour for 
dinner, and half an hour for drinking, and between the mid- 
dle of May and the middle of Augyft, half an hour for fleep : 
Between the middle of September and the middle of March, 
they ſhall continue at work from the ſpring of day until 
night; except half an hour for breakfaſt and an hour for 
dinner: On pain of having deducted out of his wages one 
penny for every hour's abſence. 5 El. c. 4. 

4. In the time of hay or corn harveſt, the juſtices of the 
peace, and alſo the conſtables, may cauſe all artificers and 
perſons meet to labour, to ſerve by the day in mowing, 
reaping, and getting of hay and corn; on pain of impriſon- 
ment in the ſtocks two days and one night. 5 El. c. 4. 

5. If any artificer or labourer ſhall leave his work unfiniſh- 
ed, except for want of payment of his wages; he ſhall ſuffer 
impriſonment for a month. 1d. 

6. If any artificer, workman, or labourer, ſhall join in any 
conſpiracy to raiſe the price of labour, he ſhall forfeit 51. 
and if not paid in fix days, he ſhall be impriſoned for 20 days, 
and have only bread and water for his ſuſtenance ; for a ſe- 
cond 
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cond offence 201. or ſhall be ſet in the pillory; for the third 
offence 40l. or be ſet in the pillory, and loſe one of his ears. 
2 & 3 Ed. G. c. 14. 

7. If any perſon ſhall contract with or endeavour to per- 
ſuade any artiſicer to 50 into any forcign country, not be- 
longing to the crown of Great Britain, he ſhall forfeit 5ool. 


and be impriſoned 12 months: for a ſccond offence, he ſhall 


forfeit 10001. and be impriſoned two years. 23 G. 2. c. 13. 

And if any artificer ſhall go, or being there ſhall not re- 
turn after notice, he ſhall be incapable of any legacy, or 
of being executor or adminiſtrator, and of taking any lands 
by deſcent, deviſe, or purchaſe, and ſhall forfeit his lands 
and goods, and be deemed an alien, and out of the king's 
protection. 3 G. c. 27. 

And by the 23 G. 2. c. 13. 14 G. 3. c. 71. and 25 G. 3. 
c. 76. there are large penalties for carrying out of the king- 
dom tools or utenſils in various ſorts of manufacture. 


ASS ART, is land in the foreſt reduced to tillage. Spel- 
man derives it from exertum, pulled up by the roots, for 
ſometimes it is written rt. Others derive it from exara- 
tum, ploughed up. Manweod ſays, it is an offence com- 
mitted in the foreſt, by plucking up the wood by the roots 
that are thickets and coverts for the deer, and making the 
ground plain as arable land. This is elteemed the greateſt 
treſpaſs that can be committed in the foreſt to vert and ve- 
niſon, as it contains in it waſte and more; for whereas waſte 
of the foreſt is but felling down the coverts which may grow 
up again, 4 urt is a pulling them up by the roots, and ut- 
terly deſtroying them, ſo that they can never afterwards 
ſpring up again. But this is no offence if done by licence 
for a man may have a licence to aſſart ground in the foreſt, 
and make it ſeveral for tillage. Aſſart rents are rents paid 
in {ome places for foreſt lands aſſarted. Aanw. 171. 


ASSAULT is an attempt or offer to beat another, with- 
out touching him; as if one lifts up his cane, or his fiſt, 
in a threatening manner, at another; or ſtrikes at him, but 
miſſes him; this is an aſſault, in/#/zus for which, though 
no actual battery is committed, yet the wrong doer may be 
indifted at the ſuit of the king, and fined for the offence ; 
and alſo the party injured may have an action of treſpaſs 
vi et armis, wherein he ſhall recover damages as a compen- 
ſation for the injury. 3 Black. 120. 

| Put 


60 | A 8 8 


But on an action of aſſault and battery, where the jury 
ſhall give leſs than 408. damages, the plaintiff ſhall have no 
more coſts than damages, unleſs the judge ſhall certify on 
the back of the record, that an actual battery (and not an 


aſſault only) was proved upon the trial. 22 & 23 C. 2. c. g. 


ASSAY (Fr. y, a proof or trial, is the examination of 
weights or meaſures, by the clerks of markets and others, 
So the afſayer is an officer appointed for the trial of and mark- 
ing of plate, or of the gold or ſilver coin in the mint. 


ASSEMBLY (unlawful) is, when three perſons or more 
aſſemble themſelves together, with intent mutually to aſſiſt 
each other, againſt any who ſhall oppoſe them, in the exe- 
cution of ſome enterprize of a private nature, with force or 
violence, againſt the peace, or to the terror of the people, 
whether the act intended was of itſelf lawful or unlawful. 
If after their meeting, they ſhall move forward towards the 
execution of any ſuch act, whether they put it in execu- 
tion or not, it is then a rout. And if they execute ſuch a 
thing in deed, then it is a ict. 1 Haw. 155. 


ASSETS (from the French a, enough) is of two 
kinds; the one aſſets by deſcent, the other aſſets in hand. 
Aſſets by deſcent is, where a man is bound in an obligation, 
and dies ſeiſed of lands in fee ſimple, which deſcend to his 
heir, then this land ſhall be called aſſets, that is, enough, or 
ſufficient to pay the ſame debt; whether he remains in poſ- 
ſeſſion of the land, or hath aliened it before action brought; 
therefore if a man covenants for himſelf and his heirs, to 
keep my houſe in repair, I can then (and then only) compel 
his heir to perform this covenant, when he hath an eſtate 
ſuſficient for this purpoſe, or aſſets, by deſcent from the co- 
venantor; for though the covenant deſcends to the heir 
whether he inherits any eſtate or no, it lies dormant, and is 
not compulſory, until he hath aſſets by deſcent. 2 Black. 243. 

Aſſets in hand is, when a man in like manner indebted 
makes executors, and leaves them ſufficient to pay; or ſome 
commodity or profit is come unto them in right of their teſ- 
tator; this is called aſſets in their hands. Z. I. 

There is alſo another diviſion of aſſets, into /egal and equi- 
table aſſets: legal aſſets are ſuch as are liable to debts and le- 

acies by the courſe of law; equitable aſſets are ſuch as are 


only liable by the help of a court of equity, . 
0 
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So alſo, there are real and perſonal aſſets: real aſſets are 
ſuch as concern the land; perſonal are ſuch as concern the 
perſonal eſtate only. 

An advowſon, a mortgage, a leaſe for years, are aſſets. 
So is a reverſion expectant upon an eſtate for life, when it 
happens. Bonds and other ſpecialties are aſſets, when the 
money is received. A debt due from the executor to the 
teſtator is aſſets in equity to pay legacies. 

It is a rule in equity, that perſonal aſſets muſt be firſt ap- 
plied to ſatisfy the ſpecialty debt; and, if deficient, the heir 
mall be charged for the real aſſets deſcended to him; and if 
theſe are deficient, then the deviſee of an eſtate deviſed to 
him by the deceaſed is liable. 2 Att. 434. 


ASSIGNMENT is properly a transfer, or making over to 
another, of the right one has in any eſtate; but it is uſually 
applied to an eſtate for life or years. And it differs from a 
leaſe only in this—that by a leaſe one grants an intereſt leſs 
than his own, reſerving to himſelf a reverſion ; in aſſign- 
ment he parts with the whole property, and the aſſignee 
ſtands to all intents and purpoſes in the place of the aſſignor. 
2 Black. 326. 

There may be an aſſignment of an annuity, a mortgage, 
a rent charge, a judgment, a ſtatute : but an authority or 
truſt cannot be aſſigned over, unleſs it hath been ſpecially 
granted to a man and his aſſigns. Alſo a cauſe of action, a 
right of entry, a title for condition broken, cannot be aſ- 
ſigned over. Wood, b. 2. c. 3. 

A thing in action, as a bond, or a juſt debt, are com- 
monly ſaid to be aſſignable over: but then one mult ſue for 
the ſame in the name of the aſſignor; ſo that, in reality, it 
amounts to little more than a letter of attorney to ſue in his 
name. 1d. 

By ſeveral acts of parliament, the eſtates of bankrupts 
may be aſſigned over by the commiſſioners, and the aſſignees 
may bring aCtions in their own names : the judge's certifi- 
cate for proſecuting felons to conviction may be aſſigned 
over once: alſo bills of exchange, and promiſſory notes, 
may be aſligned ; and the aſſignee may bring an action in 
his own name to recover the money. | 


Form of an Aſſignment of a Bond. 


To all to whom theſe preſents ſhall come, greeting : Whereas 
A. B. of „ in and by one bond er obligation, bearing date 
the 


D. for and in conſideration of the ſaid ſum of 
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the day of in the year became bound 15 
C. D. f in the penal ſum of conditioned for the 
payment of — and intereſt at a day long fince paſt, as by the 
ſaid bond and condition thereof may appear: and whereas there 
now remains due to the ſaid C. D. for principal and interęſt on 
the ſuid bond the ſum of , now know ye, that he the ſaid C. 
of lawful 
Briliſſ money to him in hand paid by E. F. of , the receipt 
whereof the ſaid C. D. doth hereby acknowledge ; hath aſſigned 
and ſet wer, and by theſe preſents doth aſſign and ſet over, unto 
the ſuid E. F. the ſaid recited bond or obligation, and the money 
thereupon due and caving, and all his right and intereſt of, in, 
and to the ſame. And the ſaid C. D., for the conſideration afore- 
faid, hath made, conſlituted, and apprinted, and by theſe pre- 
fents doth make, conflitute, and appoint, the ſaid E. F., his exe- 
cutors and admin:frators, his true and lawful attorney and at- 
tormes irrevocable, for him and in his name, and in the name 
and names of his executors and adminiſtrators, but for the ſole 
and proper uſe and benefit of the jaid E. F., his executors, admi- 
niftrators, aud afſigns, to aſk, require, demand, and receive of 
the ſaid A. B., his heirs, executors, and adminiſtrators, the mo- 
ney due en the ſaid bond ; and, on non-payment thereof by the ſaid 
A. B., his heirs, executors, or adminiſtrators, to ſue for and re- 
cover the ſame ; and on payment theresf, to deliver up and cancel 
the ſaid bond and give ſufficient releaſes and diſcharges for the 
fame ; and one or more attorney or attornies under him to conſli- 
tute ; and whatſcever the ſaid E. F. or his attorney or attornies 
ſpall lawfully do in the premiſes, the ſaid C. D. doth hereby al- 
tow and affirm. And the ſaid C. D. doth covenant with the faid 
E. F. that he the ſaid C. D. hath not received, nor will receive, 
the ſaid money due on the ſaid bond, or any part there,; neither 
all or will releaſe or diſcharge the ſame, or any part thereof ; 
but will own and allow of all lawful proceedings for recovery 
thereof ; he the ſaid E. F. ſaving the ſaid C. D. harmleſs, of and 
rem any cofts that may happen to him thereby. In witneſs, &c. 


ASSISE, e, anciently ſignified in general, a court 
where the judges or aſſeſſors heard and determined cauſes ; 
and more particularly upon vrits of afſiſe brought before 
them, by ſuch as were wrongfully put out of their poſſeſ- 
fions. Which writs heretofore were very frequent; but 
now men's poſſeſſions are more eafily recovered by eject- 
ments. Yet, ſtill the judges in their circuits have a com- 
miſſion of affi/e, directed to themſelves and the clerk of aſ- 


file, 
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viſe, to take the aſſiſes, that is, to take the verdict of a pe- 
culiar ſpecies of jury called an aſſiſe, and ſummoned for 
the trial of landed diſputes. Unto which commiſſon of aſ- 
ſiſe, four others are now ſuperadded: 1. A commiſſion of 
general gaol delivery, directed to the judges and clerk of af- 
ſiſe aſſociate; which gives them power to try every priſoner 
in the gaol, and none but priſoners in the gaol. 2. A com- 
miſſion of oyer and terminer, directed to the judges and 
many of the gentlemen of the county; by which they are 
impowered to hear and determine treaſons, felonies, or other 
miſdemeanors, by whomſoever committed, whether the 
perſons to be tried be in gaol or not in gaol. 3. A com- 
miſſion or writ of ni prius directed to the judges and clerk 
of aſſiſe, whereby civil cauſes brought to iſſue in the courts 
above, are tried in the vacation by a jury of twelve men of 
the county where the cauſe of action ariſes; and on return 
of the verdict of the jury to the court above, the judges 
there give judgment. 4. A commiſhon of the peace in 
every county of their circuit. 

At the ſaid aſſiſes the ſheriff is required to attend, and to 
give notice to all juſtices of the peace, mayors, coroners, 
eſcheators, high conſtables and bailiffs of liberties, that they 
alſo attend, with their rolls, records, indictments, and other 
remembrances : and if they make default in appearance, the 
judges may fine them for their neglect. 

Of the ancient writs of aſſiſe there are four kinds: 1. Aſ- 
ſiſe of novel diſſeifin, which is, where tenant in fee ſimple, 
fee tail, or for term of life, is put out and diſſeiſed of 
his lands or tenements, rents, common of paſture, com- 
mon way, or of an office, toll, or the like. 2. Aſſiſe of 
mort de anceſtor, which lies, where a man's anceſtor, under 
whom he claims, dies ſeiſed of lands, tenements, rents, or 
the like, that were held in fee; and after ſuch anceſtor's 
death, a ſtranger abateth. 3. Aſſiſe of darrein preſentment, 
which is, where a- man and his anceſtors have preſented 
a clerk to a church, and afterwards, the church being 
void, a ſtranger preſents his clerk to the ſame church, 
whereby the perſon having right is diſturbed. 4. Aſſiſe 
de utrum, which lies for a parſon againſt a layman, or a 
layman againſt a parſon, for lands or tenements, doubt- 
ful whether they may be lay fee, or free alms, belonging 
to the church. T. L. 

There is alſo 4ſ%% of the foreft, touching order; to be 
obſeryed therein. The aſſiſe of bread and beer, for regu- 
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lating the weight and quality thereof; and many other 
ſuch like. 

Aſſiſors are thoſe who ſet the aſſiſe, and ſometimes 
the jury of aſſiſe are ſo denominated. Aſſiſus, rented or 
farmed out for ſuch an aſſiſed or certain rent; and hence 
comes the word to afſz/s, or rate, the proportion in taxes 
and payments by aſſeſſors. 

Aſſiſa cadere is to fail in one's ſuit, or to be nonſuited ; 
as when there is ſuch a plain and legal inſufficiency in a 
ſuit that the complainant can proceed no farther in it. 


ASSOCIATION, affctatio, is a writ or patent ſent by the 
king, either at his own motion, or at the ſuit of a party- 
plaintiff, to the juſtices appointed to take aſſizes, or of oyer 
and terminer, to have others afſsciated unto them. And this is 
uſual where a juſtice of athſe dies; and a writ is iflued 
to the juſtices alive to admit the perſons aſſociated : alſo 
where a juſtice is diſabled, this is practiſed. F. N. B. 
185. Reg. Orig. 201. 206. 223. 


1. AN ASSUMPSIT is a voluntary promiſe made by 
word, or ſuppoſed to be made by word, whereby a per- 
fon, upon valuable conſideration, afſumeth or undertaketh to 
perform or pay ſomething to another. T. I. | 

An aſſumpſit is either expreſs or implied: 

2. Expreſs, is by direct agreement either by word, or 
(which is all one in law) by note in writing without ſeal ; as 
where a perſon aſſumes or promiſes to make a good title of 
land ſold z or to pay money upon a bargain and ſale; or to 
deliver goods according to agreement: ſo if a builder af- 
ſumes or promiſes that he will build an houſe within 
2 limited time, and fails to do it; the perſon damnified 
hath an action of afſump/jit againſt the builder for this 
breach of his promiſe, and ſhall recover a pecuniary ſa- 
tisfaction for the injury ſuſtained by ſuch delay. 3 Black. 
157. 
And herein it differs from an action of debt; for in an 


action of debt the plaintiff muſt recover the whole debt he 


claims, or nothing at all : for the debt is one ſingle cauſe of 
action, fixed and determined. But in an action of afſſumpſit, 
which is not brought to compel a ſpecific performance of 
the contract, but to recover damages for its noy-perform- 
ance, the implied promiſe, and conſequently the damages 
for the breach of it, are in their nature indeterminate ö 
f an 
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and the jury will, according to the nature of the proof, 
allow either the whole damages laid in the declaration, or 
any inferior ſum. 3 Black. 154. 

So in the caſe of a debt by fimple contract, if the debtor 
promiſes to pay it and doth not, this breach of promiſe in- 
titles the creditor to his action of aſſamgſit, inſtead of being 
driven to an action of debt. Id. 157. 

Thus likewiſe a promiflory note, or note of hand not un- 
der ſeal, to pay money at a certain day, is an expreſs afſiump- 
fit; and the perſon to whom it is payable may recover the 
value of the note in damages, if it remains unpaid. IA. 

3. Implied : As if I employ a perſon to tranſact any bu- 
ſineſs for me, or perform any work, the law implies, that 
I undertook or aſſumed to pay him ſo much as ke reaſonabl 
deſerved. And if I neglect to make him amends, he ha 
a remedy for this injury, by bringing his action upon this 
implied aſumgſit: wherein he is at liberty to ſuggeſt, that I 
promiſed to pay him ſo much as he reaſonably deſerved, 

2nd then to aver that his trouble was really worth ſuch a 
particular ſum, which the defendant has omitted to pay. 
But this valuation of his trouble is ſubmitted to the deter- 
mination of a jury; who will aſſeſs ſuch a ſum in damages 
25 they think he really merited. This is called an aſſump/it 
on a quantum meruit. 3 Black. 161. | 

There is alſo an implied aſſumpft on a quantum valebat: 
heing where one takes up goods or wares of a tradeſman, 
without expreſsly agreeing for the price. In this caſe the 
law concludes, that both parties did intentionally agree, 
that the real value of the goods ſhould be paid; and an ac- 
tion of Mumgſit may be brought accordingly, if the vendee 
refuſes to pay that value. Ia. 

90 alſo, where one has had and received money of an- 
ether, without any valuable conſideration given on the re- 
ceiver's part; as where money has been paid by miſtake, or 
en a conliieration which happens to fail, or through impo- 
ſition, extortion, or opprellion, or where undue advantage 
is taken of the plaintiff's ſituation: for the law conſtrues 
this to be had and received for the uſe of the owner only, 
and implies that the perſon ſo receiving, promiſed and un- 
dertook to account for it to the true proprietor, 14. 162. 

So an afſumpſit will lie for money received by a bailiff or 
ſteward ; for money due on an account ſtated upon an in- 
mul computaſſet ; or upon a bill of exchange; for if a mer- 
elant to whom it is directed ſubſcribes the bill, it is an af= 
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ſumpfit in law: in all theſe caſes it is implied by the law, 
that the one agreed to pay to the other, though he made no 
expreſs promiſe to do it. Wood, b. 4. c. 4. i 

4. But by the ſtatute of frauds and perjuries, 29 C. 2. 
c. 3. no aclion ſhall be brought to charge the defendant upon 
any contract or fale of lands, or any intereſt concerning the 
ſame; or upon any agreement that is not to be performed 
within a year after the making thereof; unleſs the agree- 
ment or ſome memorandum or note thereof ſhall be in 
writing ſigned by the party to be charged therewith, or by 
ſome other perſon authoriſed by him : and no contract for 
the ſale of any goods of ten pounds value ſhall be good, ex- 
cept the buyer ſhall accept part of the goods ſo ſold, and ac- 
tually receive the ſame, or give ſomething in earneſt to bind 
the bargain, or in part of 2 or except ſome memo- 
randum or note in writing be made, ſigned by the parties or 
their agents. 


ATTACHMENT, from the French attacher, to tie or 
make faſt, ſignifies the taking of a man's body by com- 
mandment of a writ or precept; and is properly grantable 
in caſes of contempts, againſt which for the moſt part all 
courts of record generally, but more eſpecially thoſe of 
Weftminſfter-hall, and above all the court of king's bench, 
may proceed in a ſummary manner according to their dif- 
cretion. 2 Haw. 141. 


Contempts that are thus puniſhed are either dire, which 


openly inſult or reſiſt the powers of the court or the perſons 
of the judges; or conſequential, which tend to a diſregard 
of their authority. The principal inſtances of either ſort 
that have been uſually puniſhed by attachment, are chiefly 
of the following kinds: 1. Thoſe committed by inferior 


Judges and magiſtrates ; by acting unjuſtly or oppreſſively in 


their offices, or by difobeying the king's writs iſſuing out of 
the ſuperior courts, by proceeding in a cauſe after it is put 
a ſtop to or removed by writ of prohibition, certiorari, error, 
ſuperſedeas, or the like. 2. "Thoſe committed by fheriffs, 
bailiffs, gavlers, and other officers of the court; by abuſung 
the proceſs of the lavr, or by acts of oppreſſion, extortion, 
or neglect of duty. 3. Thoſe committed by attornies and 
folicitors, by groſs inſtances of fraud and corruption, injuſ- 
tice to their clients, or other diſhoneſt practice. 4. Thoſe 
committed by jurymen, in making default when ſummoned, 
refuſing to be ſworn or to give any verdiQ, cating or drink- 

ing 
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ing without leave of the court, and eſpecially at the coſt of 
either party, but not in the mere exerciſe of their judicial 
capacity, as by giving a falſe or erroneous verdict. 5. Thoſe 
committed by witneſſes, in making default when ſummoned, 
refuſing to be ſworn or examined, or prevaricating in their 
evidence when ſworn. 6. Thoſe committed by parties to 
any proceedings before the court; as by diſobedience to any 
rule or order made in the progreſs of a cauſe, by non-pay- 
ment of coſts awarded by the court, or by non-obſervance 
of an award duly made by arbitrators after having entered 
into a rule for ſubmitting to ſuch award. 7. Thoſe com- 
mitted in the fare of the court, as by rude and contumelious 
behaviour, by obſtinacy or prevarication, by breach of the 

ce or other diſturbance ; or out of the court,« as by diſ- 
obeying the king's writ, or treating with diſreſpect the pro- 
ceſs of the court, or by perverting ſuch proceſs to the pur- 
poſes of malice or injuſtice, or by ſpeaking contemptuouſly 
of the court acting in their judicial capacity. 4 Black. 284. 

If the contempt be committed in the face of the court, 
the offender may be inſtantly apprehended and impriſoned, 
at the diſcretion of the judges, without any farther proof 
or examination. But in matters that ariſe elſewhere, if the 
judges upon affidavit ſee ſufficient ground to ſuſpe& that a 
tontempt hath been committed, they either make a rule on 
the ſuſpected party to ſhew cauſe why an attachment ſhould 
not iſſue againſt him; or, in very —_— inſtances of con- 
tempt, the attachment iſſues in the firſt inſtance; as it alſo 
does, if no ſufficient cauſe be ſhewn to diſcharge the origi- 
nal rule, and thereupon the court confirms and makes it 
ſolute. Id. 286. 

This proceſs of attachment is merely intended to bring 
the party into court; and when there, he muſt either ſtand 
committed, or put in bail, in order to anſwer upon oath to 
ſuch interrogatories as ſhall be adminiſtered to him, for the 
better information of the court with reſpect to the circum- 
ſtances of the contempt. If he can clear himſelf upon 
oath, he is diſcharged ; but, if —_— he may be proſe- 
cuted for the perjury. If he confeſſes the contempt, the 
court will proceed to correct him by fine, or impriſonment, 
or both, and ſometimes by a corporal or infamous puniſh- 
ment. Id. 

There is alſo a foreign attachment; which is an attachment 
of the goods of foreigners within a liberty or city, at the * 
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ot any within the liberty, to whom the foreigner oweth 


money, or the like. 

Court of attachments, is a foreſt court, to be holden once 
in every forty days, to inquire of all offenders againſt the 
king's deer or covert for the ſame ; who may be attached by 
their bodies, if found in the very act of tranſpreſſion; 
otherwiſe, by their goods. And in this court, the foreſters 
are to bring in their attachments or preſentments of veſt and 
veniſon; and the verderors are to receive the fame, and to 
inroll them, and to certify them under their ſeals to the 
court of ju/tice-ſeat or ſwain-mote : for this court can only 
inquire of, but not convict, offenders. 3 Black. 71. 


A'TTAINDER is, where ſentence is pronounced againſt 
a perſon convicted of treaſon or felony : he is then attiuctus, 
tainted, or ſtained ; whereby his blood is ſo much corrupted, 
that by the common law his children or other kindred can- 
not inherit his- eſtate, nor his wife claim her dower ; and 
the ſame cannot be reſtored or ſaved but by act of parlia- 
ment: and therefore in divers inſtances, there is a ſpecial 
proviſion by act of parliament, that ſuch or ſuch an attain- 
der ſhall not work corruption of blood, loſs of dower, or 
diſheriſon of heirs. | 


ATTAINT is a writ that lies to inquire, whether a jury 
of twelve men gave a falſe verdict ; that ſo the judgment 
following thereupon may be reverſed, In which caſe, 
twenty-four of the principal men of the county are to be 
jurors, who are to. hear the ſame evidence which was given 
to the petty jury, and as much as can be brought in athrm- 
ance of the verdict, but no other againſt it. And if theſe 
twenty-four, who are called the grand jury, find it a falſe 
verdict, then followeth this — judgment at the com- 
mon law upon the petty jury; that the party ſhall be infa- 
mous, ſo as never to be received to be a witneſs, or a juror; 
ſhall forfeit his goods and chattels; and his lands and tene- 
ments ſhall be taken into the king's hands; his wife and 
children caſt out of doors ; his houſes proſtrated ; his trees 
rooted up; his meadows ploughed up; and his body impri- 
ſoned. And ſeeing all trials of real, perſonal, and mixed 
actions depend upon the oath of twelve men, prudent anti- 
quity inflicted a ftrange and fevers puniflinent upon them, 
if they were attainted of perjury, 1 1t, 294. 

But 
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But now, by the ſtatute 23 Hey. 8. c. 3. the ſeverity of 
this puniſhment is moderated, if the writ of attatnt be 
rounded upon that ſtatute, which inflits the puniſhment 
of perpetual infamy, and a forfeiture of 20/. by each of. 
the jurors, if the cauſe of action was above 40 J.; if under 
that value, then of 5 J. each. But nevertheleſs, the 
party grieved may, at his election, either bring his writ of 
attaint upon that ſtatute, or at the common law, Tr. pe: 
Pais, 222. 

But this proceeding is now intirely diſuſed z and in the 
place of attaint, motions are uſually made for new trials 
when a verdict is againſt evidence. 3 Black. 390. 


ATTORNEY is he that is appointed by another to do 
any thing in the turn or ſtead of that other. 1 If. 51. 

Attorney is either public, in the king's courts of record; 
or private, upon occaſion of any particular buſineſs, who is 
commonly made by /etter of attorney. | 

An attorney in the ink courts, commonly called an at- 
torney at law, muſt be bound apprentice for not leſs time 
than five years; and during the whole time of ſervice be 
actually employed in the proper buſineſs of an attorney. 
2 (7, 2. . 23. 22 G. 2. c. 46. 

No attorney or ſolicitor ſhall have more than two clerks at 
one time. 2 G. 2. c. 23. 

And by the 25 G. 3. c. 80. every attorney ſhall take out 
a certificate annually of his admiſſion, inrolment, or regiſ- 
ter, from the commiſſioners of the ſtamp duties, under the 
penalty of 50/7. | 

If he ſhall willingly delay his client's ſuit, to work his 
own gain, the party ſhall recover coſts and treble damages 
againſt him, and he ſhall be diſcharged from his office. 


3 170 5h, : 

f he refuſe a re-delivery of writings intruſted to his 
peruſal, though ſome of them concern himſelf principally, 
the court, upon motion, will compel him to re- deliver them, 
on payment of all due to him in the cauſe for which they 
were delivered; for, if the writings were delivered for a ſpe- 
cial purpoſe, he ſhall not detain them for another demand. 
Comyn. Dig. Attorney. 

He ſhall not be intitled to ſue for the recovery of his fees, 
until after one month ſhall be expired from the time of his 
having delivered to his client his bill ſigned with his own 
hand. 2 G. 2. c. 23. 
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And the client, on ſubmiſſion to pay the whole ſum that 
on taxation ſhall appear to be due, may have the bill taxed 
by the proper officer. If the bill taxed be leſs by a ſixth 
part than the bill delivered, the attorney ſhall pay the coſts 
of taxation : but if it ſhall not be leſs, the court may c 
the attorney or client according to their diſcretion. 1g. 


ATTORNEY GENERAL is a great officer under the 
king, made by letters patent. It is his place to exhibit in, 
formations, and proſecute for the crown, in matters crimi- 
nal; and to file bills in the exchequer, for any thing con- 
cerning the king's inheritance or revenue. | 

The informations which he exhibits in matters crimi- 
nal, are properly for ſuch enormous miſdemeanors as pe- 
culiarly tend to diſturb his majeſty's government, or to mo- 
leſt him in the regular — of his royal functions. 
For ſuch heinous offenders, the law has given to the crown 
the power of an immediate proſecution, without waiting 
for any previous application to any other tribunal. 4 Black. 

08. 
, In caſe of miſapplication of charities, the attorney general 
at the relation of ſome informant (who is uſually called the 
relator ) files ex-officio an information in the court of chancery, 
to have the charity properly eſtabliſhed. 3 Black. 427. 


ATTORNMENT (turning from one to another) is the 
agreement of a tenant to the grant of a ſeigniory or a 
rent, or of the donee in tail or renant for life or years, to 
the grant of a remainder or reverſion, 1 Int. zog. 
Attornment may be either by words, or writing: 

words; as by ſaying, “J attorn to you by force of the ſaid 
« grant,” or, I acknowledge myſelf your tenant.” By 
writing; which may be indorfed on the deed, or ſet down 
in any other writing, which is the ſafeſt way. And in both 
Caſes, the tenant may moreover deliver to the grantee a 
ſmall ſum of money 4 way of acknowledgment, that the 
witneſſes may better remember it. The form of which ſaid 
attornment in writing may be this: “I A. B. do hereby 
« agree to attorn and become tenant to C. D. of E. of and 
« for the meſſuage and tenement now in my poſſeſſion, that 
« 1s to ſay, lying and being in the pariſh of F. and county 
« of G. and have given to the ſaid C. D. ſixpence in the 
«© name of attornment, and in part of rent. Witneſs my 
& hand the day of — in the year Th 
c 
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The title of attornment was anciently a large and diffi- 
cult title z but now attornments are not ſo much in uſe as 
formerly : for new expedients are found out by fines to uſes, 
by bargain and fale, by leaſe and releaſe, and by deeds in- 
dented and inrolled. And by the 4 An. c. 16. all grants 
or conveyances, by fine or otherwiſe, of any manors or 
rents, or of the reverſion or remainder of any meſſuages or 
lands, ſhall be good and effectual without any attornment of 
the tenants ; provided that no ſuch tenant ſhall be preju- 
diced by payment of rent to the grantor before notice given 
to him by the grantce. 

And by the 11 G. 2. c. 29. attornment to ſtrangers 
claiming title to the land ſhall be void ; and the poſſeſſion of 


the landlord ſhall not be altered thereby: provided, that this 


ſhall not affect any attornment made in purſuance of a judg- 
ment at law or decree in equity, or made with conſent of 
the landlord, or to any mortgagee aſter the mortgage is be- 
come forfeited. 


AUDIENCE COURT is a court of the archbiſhop of 
Canterbury, wherein at firſt were diſpatched all ſuch matters, 
whether of voluntary or contentious juriſdiction, as the 
archbiſhop thought fit to reſerve ſor kis own hearing. They 
who prepared evidence, and other materials to lay before 
the archbiſhop in order to his decifion, were called auditers. 
Afterwards this court was removed from the archbiſhop's 
palace, and the juriſdiction of it was exerciſed by the maſ- 
ter or official of the audience, who held his court .in the 
conſiſtory place at St. Paul's. But now the three great of- 
fices of official principal of the archbiſhop, dean or judge 
of the peculiars, and official of the audience, are and have 
been for a long time paſt united in one perſon, under the 
general name of dean of the arches, who keeps his court in 
Doctors Commons hall. The archbiſhop of York hath in 
like manner his court of audience. 


AUDITA QUERELA is, where a defendant againſt 
whom judgment 1s recovered, and who is therefore in dan- 
ger of execution, or perhaps actually in execution, may be 
relieved upon good matter of diſcharge, which hath hap- 
pened fince the judgment : as if the plaintiff hath given him 
a releaſe; or if the defendant hath paid the debt to the 
plaintiff, without entering ſatisfaction on the record. In 
theſe and the like cafes, wherein the defendant hath good 
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matter to plead, but hath had no opportunity of pleading it, 
an audita querel lies in the nature of a bill in equity, to be 
rclieved againſt the oppreſſion of the plainti It is a writ 
directed to the court, Rating that the complaint of the de- 
fendant hath been heard ſaudita querela defendentis J, and then 
ſetting out the matter of the complaint, injoins the court 
to call the parties before them, and, having heard their al- 
legations and proois, to cauſe juſtice to be done between 
them. It alſo lies for bail, when judgment is obtained 
againſt them by Hire facias to anſwer the debt of their prin- 
cipal, and it happens afterwards that the original judgment 
againſt their principal is reverſed : for here the bail, after 
judgment had againſt them, have no opportunity to plead 
this ſpecial matter, and therefore they ſhall have redreſs by 
audita querela, which is a writ of a moſt remedial nature, 
and ſeems to have been invented, leſt in any caſe there 
ſhould be an oppreſſive defect of juſtice, where the party 
hath a good defence, but by the * forms of law had 
no opportunity to make it. But the indulgence now ſhewn 
by the courts in granting a ſummary relief upon motion in 
caſes of ſuch evident oppreſſion, hath almoſt rendered uſe- 


Jeſs the writ of audita quere/a, and driven it out of practice. 


3 Black. 405. 


AUDITOR is an officer of the king, or of ſbme other 
great perſon, who examines the accounts of all inferior of- 
ficers, and makes up a general book, which ſhews the dif- 
ſerence between their receipts and charge, and their ſeve- 
ral allowances, commonly called allocations ; as the arditors 
of the exchequer take the accounts of the king's receivers, 
ſheriffs, eſcheators, collectors, and cuſtomers, and audit 
and perfect them. Auditors of the impreſt take the account 
of the mint, and of money diſpatched to any one for his 
majeſty's ſeryice. Auditor of the receipts is an officer of the 
exchequer that files the tellers bills; and, having entered 
them, delivers to the commiſſioners a certificate of the mo- 
ney received the week before: he makes debentures to the 
tellers, before they pay any money: he alſo keeps the black 
book of receipts, and ſees every teller's money locked up 
and ſecured, 4 1/l. 106. | | 


AVENAGE (from the Latin avena, oats) was a certain 
quantity of oats, paid by a tenant to his lord as a rent, or 
3 u. 
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in lieu of ſome other duties. So avenor is an officer 
belonging to the "%ing's ſtables, that provides oats for his 
horſes. | | 


AVER, AVERIA, cattle. Spelman derives the word from 
the French guvre, work; as principally denoting working 
cattle. Some deduce it from avoir, to have or poſſeſs, in a 
larger ſignification, extending to all cattle in general. — Avera, 
in Domeſday, ſignifies a day's work of a ploughman, va- 
lued at 8d. (4 It. 269.)—Aver land ſeems to have been 
ſuch lands as the tenants did plough and manure cum averiis 
ſuir, for the proper ule of a monaſtery, or of the lord of 
the ſoil. —Aver cern was a rent reſerved in corn; and, ac- 
cording to Somner, it ſignifies corn drawn to the lord's gra- 
nary by the averia or working cattle of the tenant. Or per- 
haps it may denote a particular ſpecies of corn; for, in the 
northern parts of England, the word haver is commonly 
uſed for oats, in which ſenſe it may ſignify corn for the lord's 
horſes. Aver penny was money paid to be excuſed from ſuch 
ſervice. So alſo aver-filver, ; 


AVERAGE is commonly uſed for a contribution that 
merchants and others make towards their loſſes, who have: 
their goods caſt into the ſea for the ſafeguard of the ſhip, or 
of the other goods and lives of thaſe perſons that are in the 
ſhip during a tempeſt, In which caſe it is lawful for the 
maſter (on conſultation with the mariners) to throw over- 
board goods, wares, gyns, or whatſoever elſe is on board, 
for the preſexvatiqn of the ſhip z and it ſhall be made good 
by average. But if the maſter takes in more goods than he 
pught, without leave of the owners and freighters, and a 
ſtorm ariſes at ſea, and part of the freighters goods are 
thrown overboard, the remaining goods are not ſubject to 
ayerage z but the maſter ſhall make good the loſs out of his 
own eſtate ; and if the ſhip's tackle be loſt by ſtorm, the 
ſame is not within the average, If goods are caſt over- 
board before half the voyage is performed, they are to be eſ- 
timated at the price they coſt: but if they be caſt out after, 
then at the price as the reſt are ſold at the port of arrival. 
Leg. Oleron. | 


AVERDUPOIS (Fr. awir-du-p2ts, to have full weight) id 

2 weight of 16 ounces to the pound, whereas the ſtandard 
weight is but 12 ounces, This averdupois weight is _ 
Y 
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by cuſtom, for all thoſe ſorts of goods wherein there is 2 
refuſe or waſte, by way of allowance for the loſs occaſioned 


thereby. 


AVERMENT, verificatio, is to avouch or verify the mat- 
ter in hand. And it is twofold ; general and particular. A 
general averment, which is the concluſion of every plea to 
the writ, or in bar of replications and other pleadings, con- 
taining matter affirmative, ought to be averred “ and this he 
is ready to verify.” Particular averments are, as when the 
life of tenant for life, or tenant in tail, are averred; and there, 
though this word verify be not uſed, but the matter avouch- 
ed and affirmed, it is upon the matter an averment. 1 Inf. 

62. 
: All pleas in the affirmative ought to be averred ; but pleas 
in the negative oyght not to be averred, becauſe a negative 
cannot be proved. 1 Inft. 303. 

Special pleas always advance or affirm ſome new fact not 
mentioned in the declaration, and then they muſt be averred 
tq be true. But this is not neceſſary in pleas of the general 
iſſue ; for thoſe always containing a tal dealal of the facts 
before advanced by the other party, puts him directly upon 
the proof of them. 3 Black. zog. 

Where one thing is to be the conſideration of the other, 
though there be mutual promiſes, performance muſt be 
averred. As if the agreement be, that the one party ſhall 

ay ſo much money, on the other transferring ſo much ſtock; 
if either party would ſue upon this agreement, the one for 
not paying, or the other for not transferring, the one muſt 
aver a transfer or a tender, and the other a payment or tender. 
1 Salk. 112. But the want of this may be helped by a ver- 
dict; but not by a judgment by default. Bur. Mansf. goo. 

In an action of debt by an adminiſtrator, the not averring 
that the deceaſed died inteſtate is cured by pleading over, 


o 


though not by verdict. L. Raym. 635. 


The truth of the fact may, in ſome caſes, be averred 
againſt the fiction of law: as where the true time of ſuing 
out a latitat is material, it may be ſhewn notwithſtanding the 
teſte. Bur. Manyf. 966. 

So, the time of ſigning a judgment may be ſhewed, in the 
caſe of purchaſers ; — they are bound only from the 
ſigning. 1d. 967. | 

Delivery of a writ or warrant need not be averred, but the 


contrary muſt come on the other ſide. L. Raym. 310. 
Any 


AUL 75 


Any matter out of a deed that alters the caſe cannot be 
averred. 1 Salk. 197. 

Nor is any averment to be received againſt the expreſs 
words of the deed or will. Id. 227. 

But in debt upon bond for the payment of a ſum of money, 
an averment that the bond was made upon a corrupt agree- 
ment not appearing in the bond itſelf, is admiſſible and good 
in pleading. 2 Wilſon, 347. 

By ſtatute 4 An. c. 16. no exception or advantage ſhall be 
taken upon a demurrer, for want of averment, except the 
fame be ſpecially ſet down for cauſe of demurrer. 


AUGMENTATION, the name of a court erected by king 
Hen. 8. for determining ſuits and controverſies relating to 
monaſteries and abbey lands. The intent of which court 
was, that the king might be juſtly dealt with touching the 
profits of ſuch religious houſes as were given to him by act 
of parliament. It took its name from the augmentation of 
the revenues of the crown, by the ſuppreſſion of religious 
houſes. And the office of augmentation, which hath man 
curious records, remains to this day, though the court ha 
long ſince been diſſolved. | 


AUGUSTINE CANONS were a religious ſociety that 
followed the rule of St. Auſtin, and came into England in the 
reign of king Henry the firſt. They wore a long black caſ- 
ſock, with a white rochet over it, and over that a black cloak 
and hood; from whence they were called Black canons regu- 
lar of St. Auflin. Of theſe, before the diſſolution, there 
were about 175 houſes in England and Wales. 


AULA REGIS was a court eſtabliſhed by William the 
Conqueror in his own hall. It was compoſed of the king's 
great officers of {tate reſident in his palace, who uſually at- 
tended on his perſon, and followed him in all his progreſſes 
and expeditions. Which being found inconvenient and bur- 
thenſome, it was enacted by the great charter, c. 11. that 
common pleas ſhall no longer follow the king's court, but 
ſhall be holden in ſome certain place, which certain place 
was eſtabliſhed in Weftminſfter-hall, the place where the 
aula regis originally ſat when the king reſided in that city 
and there it hath ever ſince continued. 3 Black. 37. Aula 
eccigiæ, was the nave or body of the church, where the tem- 


poral courts were frequently holden of ancient time. 
5 AULNEGER 
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AULNEGER (from a, an ell in length) was an an. 
cient officer appointed by the king, with a ſalary, whoſe bu. 
ſineſs it was to meaſure all cloth made for ſale, that the king 
might not be defrauded of his cuſtoms and duties. This of. 


fice was aboliſhed by the ſtatute 11 & 12 W. c. 20. 
AUNCEL WEIGHT (quaſi hand. ſale weight, or from 


anſa, the handle of a balance) was an ancient manner of 
weighing, by hanging of ſcales or hooks at each end of a 
beam or ſtaff, which by lifting up in the middle with one's 
ſinger or hand, diſcovered the equality or difference between 
the weight at one end, and the thing weighed at the other, 
This weighing being ſubject to great deceit, was prohibited 
by ſeveral ſtatutes, and the even balance enjoined in its 
ſtead. But notwithſtanding, it is ſtill uſed in ſome parts of 
England,; and what we now call the fil{iards (a ſort of hand 
weight among butchers), being a ſmall beam with a weight at 
one end, which ſhews the pounds by certain notches, ſeems 
to be near the ſame with the auncel rweight. 


AVOIDANCE of an eccleſiaſtical benefice, as oppoſed to 
plenarty, is, where there is a want of a lawful incumbent, 
And this happens ſeveral ways : 

1. The moſt uſual and known means, by which any 
ſpiritual promotion doth become void is, by the act? of God, 
namely, by the death of the incumbent thereof. Of this 
the patron is obliged to take notice at his peril in order ta 
prevent a lapſe, and not to expect an intimation from the 
ordinary. Watf. c. 1. 

2. By reſgnation, which is the af of the incumbent. And 
this being neceſſarily made into the hands of the ordinary, 
and not valid but as admitted by him; the voidance conſe- 
quent upon it is to be notified by the ordinary to the patron. 
Gib/, 792, | 

3. By ceffien, or the acceptance of a beneſice incompati- 
ble, which alſo is the af of the incumbent. In which caſe, 
the benelice, if of 81. a year or upwards in the king's books, 
is: void by act of parliament z and no notice is needful. 
Waty. c. 2. 

4. By deprivation, which is the a/7 of the ordinary : which 
yoidance being created by ſentence in the eccleſiaſtical court, 
mult be notified to the patron. C/ 792. 

' $. By aft of the law: As, in caſe of ſimony; not ſub- 
ſcribing the articles or declaration. ; or not reading the 2 
| ele 
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ticles or the common prayer: all which being voidances by 
act of parliament, are to be underſtood (with regard to the 


times of commencement of ſuch voidances, and the notice 
oft them) according to the directions of the reſpeCtive 


acts. 1d. 


AVOWRY is, where one takes a diſtreſs, and the perſon 
diſtrained ſues a replevin, then he that took the diſtreſs muſt 
awe and juſtify in his plea for what cauſe he took it, if he 
took it in his own right; and this is called an awzory : if he 
took it in the right of another, then, when he hath ſhewed 
the cauſe, he muſt make conuſance of the taking, as bailiff or 
ſcrvant to him, in whoſe right he took it. T. I. 


AURUM REGINA, the queen's gold ; an ancient per- 
quiſite belonging to every queen conſort during her marriage 
with the king, and due from every perſon who hath made a 
voluntary offering or fine to the king, amounting to ten 
marks or upwards, for and in conſideration of any privilege, 
grant, licence, pardon, or other matter of royal fayour, 
conferred upon him by the king; and it is due in the pro- 
portion of one-tenth part more, over and above the intire 
ſum paid to the king. As if 100 marks in ſilver be given to 
the king to have a fair, market, park, chaſe, or free warren, 
there, the queen is intitled to ten marks in ſilver, or (what 
was formerly an equivalent denomination) to one mark 
in gold, by the name of queen-gold, or aurum regine. 
1 Black, 219, a 


AUSTURCUS, a goſhawk 3 anciently reſerred in many 


manors as a rent to the lord. 


AUTER DROIT, another's right : where perſons ſue 
or are ſued, or claim not in their own right, but in the right 
of another; as executors and admini{trators. 


AUTERFOITS acguit, a former acquitta!, is a ſpecial 
plea in bar of an indictment, when a perſon hath been for- 
merly indicted of the ſame offence, and acquitted ; for no 
man ſhall be brought into jeopardy of his life more than once 
for the ſame offence. Of the like ſort is the plea of auter- 
fits convicdt, or a former conviction for the ſame identical 
crime, though no judgment was given thereupon, as being 
ſuſpended by the benefit of clergy or other cauſe. Auterfeits 


atlaiit, 


attaint, à former attainder, either for the fame or any other 
felony, is another plea in bar; for the offender having 


the attainder forfeited all that he had, it would be abſurd to 
endeavour to attaint him a ſecond time. 4 Black. 335: 


AUTER VIE. See Pur auTER vie. 
AWARD. See ARBITRATION. | 


AYLE (of the French ateul, avus, a grandfather) is a writ 
which lieth where a man's grandfather was ſeized of lands 
and tenements in fee ſimple the day that he died, and a 
ſtranger abateth and entereth upon the ſame, and diſpoſſeſſes 
the heir of his inheritance. 1 1. 160. | 


BAC 


PACHELOR, Baccalaureus, from the French bachelier, 1 
learner. In the univerſities, there are bachelors of arts, 
and the like, being an inferior degree, before they attain to 
higher dignity. And thoſe that are called bachelors of the 
companies in London, are ſuch of each company as are ſpring- 
ing towards the eſtate of thoſe that are employed in council, 
but as yet are inferiors; for every of the 12 companies con- 
fiſts of a maſter, two wardens, the livery, and the bachelors: 
There are alſo knights bachelors, who are the loweſt order of 
knighthood, and are commonly termed knights ſingly, 
whereas others have an honorary addition, as knights of the 
bath, knights of the garter, the like. 


BACKBEREND is, where the thief is apprehended with 
the things ſtolen in his poſſeſſion, bearing them in a fardel at 
his back ; which was alſo called being taken with the mainour, 
as having the goods in his hand. 2 77% 188. It was one of 
the four circumſtances wherein a foreſter might arreſt the 
body of a treſpaſſer in the foreſt ; viz. aw, that is, 
drawing after a deer that he has hurt; /able-fand, that is, 
« his ſtanding, with a knife, gun, bow, or greyhound, 
ready to ſhoot or courſe ; back-berend, that is, carrying away 
upon his back the deer which he had killed; bloody-hand, that 


15, 
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is, when he hath ſhot or courſed, and is imbrued with 
blood. 4 Lift. 294. 


BACKING a warrant of a juſtice of the peace is, where 
a warrant having been granted in one juriſdiction, is required 
to be executed in another; as where a felony hath been 
committed in one county, and the offender reſides in ano- 
ther county : in which caſe, on proof of the hand-writing of 
the juſtice who granted the warrant, a juſtice in ſuch other 
county indorſes or writes his name on the back of it, thereby 
giving authority to execute the warrant in ſuch other county. 


BAIL (from the French bailler, to deliver) ſignifies the 
freeing or ſetting at liberty a perſon arreſted or imprifoned 
upon any action, on ſurety taken for his appearance, at a 
day and place certain. 

Bail is either common or ſpecial. Common bail is a matter 
of courſe, being nothing but a mere form upon appearance : 
for after perſonal ſervice of the writ upon the defendant, 
and notice in writing delivered to him to appear by his at- 
torney in court to defend the action, if the defendant thinks 
proper to appear upon this notice, his appearance is record- 
ed, and he puts in ſureties for his future attendance, which 
ſureties are called common bail, being only two imaginary 
perſons, as John Dee and Richard Roe. Or, if the defend- 
ant doth not appear on the return of the writ, or within 
four (or in ſome caſes eight) days after, the plaintiff may 
enter an appearance for him, as if he had really appeared ; 
and may file common bail in the defendant's name, and pro- 
ceed thereupon as if the defendant had done it himſelf. — 
3 Black. 287. 

But if the plaintiff will make affidavit, or aſſert upon oath, 
that the gauſe of action amounts to 101. or upwards, then in 
order to arreſt the defendant, and make him put in ſubſtan- 
tial ſureties for his appearance, called ſpecial bail, it is re- 
quired that the true cauſe of action be expreſſed in the body 
of the writ or proceſs: and the preciſe ſum ſworn to is 
marked upon the back of the writ, and the ſheriff or his 
bailiff is then obliged actually to arreſt or take into cuſtody 
the body of the defendant, and to certify the ſame with the 
return of the writ. 3 Black. 287, 8. | 

And in this caſe, the intention of the arreſt being pnly 
to compel an appearance in court at the return of the writ, 
that purpoſe is equally anſwered, whether the ſheriff — 
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his perſon, or takes ſuſficient ſecurity for his appearance i 
the manner whereof is, that the defendant enters into a 
bond or obligation to the ſheriff, with one or more ſureties, 
not fictitious perſons (as in the caſe of common bail) but real 
and ſubſtantial bondſmen, to inſure the defendant's appear- 
ance at the return of the writ; which obligation is called the 
bail bond. The ſheriff, if he pleaſes, may let the defendant 
go without any ſureties, but then it is at his own peril, for, 
after once taking him, the ſheriff is bound to keep him ſafely 
fo as to be forthcoming in court, otherwiſe an action lies 
againſt him for an eſcape: Id. 290. 
The ſheriff ſhall take bail for no other ſum than ſuch as 
is {worn to by the plaintiff, and indorſcd on the back of the 
writ. 1d, 

The affidavit muſt be poſitive, and not that the defendant 
was indebted to the plaintiff in ſuch a ſum, as appears b 
agreement bearing date ſuch a day, or the like : for the ad 
of parliament, 12 C. c. 29. requires poſitive oath of the 
debt; whereas ſuch affidavits cannot be ſaid to be poſitive 
oaths of it, being only expreſſed in words of reference to 
ſomewhat elſe, and not in terms of abſolute aſſertion, Bur. 
Mansf. 1447. 

But in the caſe of an aſſignee under a commiſſion of bank- 
ruptcy, where the aſſignee {wore that the defendant was 
indebted to him in ſuch a ſum, as appears by the bankrupt's 
books, and as the plaintiff verily believes, this was held to be 
ſufficient, being as certain as the nature of the thing will ad- 
mit of: ſo, in like manner, when the plaintiff is executor or 
adminiſtrator. Id. 2283. 

And where the original demand doth not require ſpecial 


bail, the addition of coſts will not alter the caſe; Str. 975. 


that is, according to the practice of the court of king's bench. 

Thus in the caſe of Palmer and Needham, E. 3 G. 3. B. R. 
the original demand was only 3/. 13s. 6d. Tlie plaintif 
brought an action for it, and obtained judgment, with coſts. 
Th: debt and coſts amounted to above 104. The plaintiff 
then brought an action upon this judgment, and held the 
defendant to ſpecial bail. But the court ordered the ſpecial 
bail to be diſcharged, and common bail to be accepted; tho 
intention of the law being only, that ſpecial bail ſhould be 
required where the original debt amounted to 10/. or up- 
wards. Bur. Mansf. 1389. 3 

And in the caſe of Belither and Gibbs, T. 7 G. 3. B. R. 
where the original debt Was z/. 9. 6d. and by the 
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of coſts it was ſwelled up to 141. the court accepted of 
common bail, and this was ſaid to be the conſtant practice 
in the court of king's bench, but that the court of common 
pleas required ſpecial bail. But in order that there ſhould 
be a uniformity between the two courts, lord Mansfield ſaid, 
that he had laid this matter before all the judges, and that 
they all thought the practice of the king's bench to be the 
more reaſonable, and more agreeable to the act of parlia- 
ment; and that he believed the court of common pleas 
would alter their practice. Id. 2118. 

Notwithſtanding which determination, afterwards in the 
caſe of Nightingale and Nightingdale, E. 19 G. 3. in the 
common pleas, on 2 judgment of nonſuit, the coſts reco- 
vered by the defendant amounting to more than 101. he 
brought an action on the judgment, and held the plaintiff in 
the original action to bail. On motion to diſcharge the now 
defendant on a common appearance, the caſes of Palmer and 
Needham, and Belither and Gibbs, were cited, and relied on; 
particularly the latter, and the conference which lord Man/- 
field is reported to have ſaid he had had with all the judges, 
And it was agreed, that if the defendant was not to be held 
to bail where part of the 101, aroſe from coſts, a fortiori he 
ought not, where (as in the preſent caſe) the whole demand 
aroſe from coſts alone.—But by the whole court, no inſtance 
has been ſhewn where hie court has refuſed to hold to ſpe- 
cial bail, where the whole or part of the demand (upon which 
the action upon judgment is brought) ariſes from the reco- 
very of coſts; but a multitude of cafes the other way : and 
we ſce no reaſon to depart from the practice of the court. 
Coſts recovered for a groundieſs proſecution are as fair a debt 
as for any other conſideration. And, by Gould, F., the reporter 
in Belither and Gibbs muſt have miſtaken lord Mansfield, 
for I was then a judge in this court, and remember no ſuch 
conference. Llack. Rep. 1274. 

Upon the return of the writ, or within four days after, 
the defendant muſt appear according as the writ requires. 
This appearance is effected by putting in and juſtifying bail 
to the action, which is commonly called putting in bail 
above. This muſt be done either in open court, or before 
ene of the judges thereof; or elſe, in the country, before a 
commiſſioner appointed for that purpoſe (not being an at- 
torney or ſolicitor) by the ſtatute of 4 V. c. 4. which muſt 
be tranſmitted to the court. Theſe bail muſt enter into re- 
cognizance in court, or before the judge or commiſſioner, 

Vol. I. ; whereby 
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whereby they jointly and ſeverally undertake, that if the 
defendant be condemned in the action, he ſhall pay the 
coſts and condemnation, or render himſelf z priſoner, or 
that they will pay it for him: which recognizance is tranſ- 
mitted to the court, in a flip of parchment intitled a bai/- 
piece. And, if required, the bail muſt, before the court, or 
commithoner as aforeſaid, ſwear themſelves houſekeepers, 
and each of them to be worth double the ſum for which they 
are bail, after payment of all their debts. 3 Black. 290, 1. 

Theſe bail muſt be % in number; for by the court of 
C. B. in Allen and Regt, M. 17 G. 3. notice given to juſtify 
three bail is irregular. You may as well give notice of 
threeſcore, and ſend the plaintiff to inquire after them all 
over London, Blackſlone's Rep. 1122. 


And to prevent oppreſſions by ſherifts* officers, the courts 


will not accept of /hem as bail, 2 Salk. 890. 


Form of a Bail-Bond to the Sheriff. 
«© KNOW all men by theſe preſents, that we A. B. of 


60 „in the county of „ gentleman; C. D. of ; 
« in the ſaid county, yeoman; and E. F. of ——,, in the 
« ſaid county, carpenter z are held and firmly bound to 
« . H. eſquire, ſheriff of the county of 
« pounds (the ſum ſworn to) of lawful money of Great Bri- 
ce tain, to be paid to the ſaid ſheriff, or to his certain attor- 
« nev, his executors, adminiſtrators, or aſſigns: For which 
« payment well and truly to be made, we bind ourſclves and 
« each of us by himſelf, for the whole, our and every of 
« our heirs, executors, and adminiſtrators, firmly by theſc 
« preſents, ſealed with our ſeals. Dated the day of 
cc „in the car of the reign of our ſovereign lord 
« George the third, C the grace of God, king of Great 
« Britain, France, and Ireland, defender of the faith, and. 
&« ſo forth, and in the year of our Lord 

« The condition of this obligation is ſuch, that if the 
« above-bound E. F. do appear before [Ve juſtices of ] our 
« ſovereign lord the king at Weſtminſter, on the morrow 
« of the Holy Trinity, to anſwer F. K. gentleman, of a plea 
« of debt of pounds (the ſum expreſſed in the body of 
« the writ); then this obligation ſhall be void, or elſe ſhall 
'« be and remain in full force and virtue.” 


If in the king's bench, theſe words muſt be omitted. 
Rccag- 


rn, 


. Recognizance of Bail before a Commiſſioner. 


& YOU A. B. do acknowledge to owe unto the plaintiff 
„ —— pounds, and you C. D. and E. F. do ſeverally ac- 
« knowledge to owe unto the ſame perſon the ſum of 
4 pounds a-piece, to be levied upon your ſeveral goods and 
« chattcls, lands, and tenements; upon condition, that if 
« the defendant be condemned in this action, he ſhall pay 
« the condemnation, or render himſelf a priſoner in the 
« Fleet for the ſame ; and if he fail ſo to do, you C. D. aud 
« E. F. do undertake to do it for him.” 


The Bail Piece. 


« Trinity Term, 16 Geo. 3. 
« Berks, } ON a t&/tatum capias againſt A. B. late of , 
« (to wit.) F in the county of » gentleman, returnable 
« on the morrow of the Holy Trinity, at the ſuit of J. K. 
« of a plea of debt of pounds: 
« The bail are C. D. of „ in the county of 5 
« yeoman, and E. F. of „ in the ſaid county, carpenter. 
« R. P. attorney 
« for the detendant. 


« The party himſelf in 400l. 
&« Each of the bail in 200l. 
« Taken and acknowledged the day of , in the 
&« year of our Lord „de bene eſſe, before me, 
« R. G. one of the commiſſioners.“ 
3 Black. Append. 


The above may give a general idea of the nature of bail; 
but as the forms differ not only in the different courts, but 
according to the ſpecies or — of action in the ſame court, 
the books of practice mult be conſulted. 


In criminal caſes. —To refuſe or delay to bail any perſon 
bailable, is an offence againſt the liberty of the ſubject, in 
any magiſtrate, by the common law, as well as by the ſtatute 
3 Ed. 1. c. 15. and the habeas corpus act, 31 C. 2. c. 2. And 
leſt the intention of the law ſhould be fruſtrated by requiring 
bail to a greater amount than the nature of the caſe demands, 
it is declared by ſtatute 1 V. ft. 2. c. 1. that exceſſive bail 
ought not to be required. On the other hand, if the ma- 
giſtrate takes inſufficient bail, he is liable to be fined if the 
criminal doth not appear. 4 Black. 297. 

G 2 Bail 
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Nai} may be taken either in court, or in ſome particular 
cafes by the ſheriff, coroner, or other magiſtrate, but molt 
uſually by juſtices of the peace. 

By the ancient common law, all felonies were bailable, 
eill murder was excepted by ſtatute; ſo that perſons might 
be admitted to bail before conviction almoſt in every caſe. 
But the ſtatute 3 Ed. 1. c. 15. aforeſaid, takes away the 

wer of bailing in treaſon, and in divers inſtances of felony, 

he ſtatutes 23 Hen. 6. c. 9. and 1 & 2 P. & MM. c. 13. 
gave farther regulations in this matter. And, upon the whole, 
we may collect, that no juſtices of the peace can bail, 1. Upon 
an-accuſation of treaſon. Nor, 2. Of murder. Nor, 3. In 
caſe of manſlaughter, if the priſoner be clearly the ſlayer, 
and not barely ſuſpected to be ſo; or if an indictment be 
found againſt him. Nor, 4. Such as being committed for 
felony have broken priſon. 5. Perſons outlawed. 6. Such 
as have abjured the realm. 7. Approvers; namely, ſuch 
as having confeſled the felony undertake to prove another 
guilty of the ſame crime; and perfons by them accuſed. 
8. Perſons taken with the mainour, or in the fact of felony. 
9. Perſons charged with houfe-burning. 10. Perſons taken 
by writ of excommunicato capiend;. Others are of a dubious 
nature, being in the diſcretion of the juſtices whether bail- 
able or not: As, 1. "Thieves openly defamed and known. 
2. Perſons charged with other felonies, or manifeſt enor- 
mous offences, not being of gocd fame. 3. Acceſſaries to 
felony, that labour under the ſame want of reputation. —A 
ird clafs arc theie that are clearly bailable, upon offering 
fulicient ſurety; viz. 1. Perſons of good fame, charged 
with a bare ſuſpicion of mantlaughter or other inferior ho- 
micide. 2. Perſons charged with petit larceny or any felony 
not before ſpecthed. 3. Acceſſaries to felony not being of 
evil fame, nor under ſtrong preſumptions of guilt. 


BAILMENT is properly a delivery of goods in truſt, 
upon a contract expreſs or implied, that the truſt ſhall be 
faithfully executed on the part of the bailee. As if cloth be 
delivered to a taylor to make a ſuit of cloaths, he has it 
upon an implied contract to render it again when made, 
and that in a workmanlike manner. If goods be delivered 
to a common carrier, he is under a contract to carry the 
goods to the place appointed. If a horſe be delivered to an 
innkceper or his fervants, he is bound to keep him ſafely, 


and reftore him when his gueſt leaves the houſe, 50 if a 
| friend 
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friend deliverers any thing to his friend to kecp for him, 
the receiver is bound to reſtore it on demand: and it was 
formerly held, that in the mean time he was anſwerable 
for any damage or loſs it might ſuitain, whether by acci- 
dent or otherwiſe, unleſs he expreſsly undertook to keep it 
only with the fame care as his own goods, and then he 
ſhall not be anſwerable for theft or other accident ; but now 
it is ſettled, that he ſhall not be anſwerable for any loſs, 
except what happens by groſs neglect. 2 Black. 452. 

But the caſe of a carrier, innkeeper, or the like, is diffe- 
rent; for they have their hire, and thereby impliedly un- 
dertak© thc ſafe delivering of the goods intruſted with them; 
and thcrefore they ſhall aniwer the value, it the goods are 
ſtolen from them. Id. b. 4. c. 4. 


BAILIFF is an oid Saxen word, and ſigniſies a ſafe keeper 
ar protector; as bail is ſaſe keeping or protection. And 
thereupon we ſay, when a man upon ſurety is delivered out 
of priſon, he is delivered into bail, that is, into their ſafe 
Lveping or protection from priſon ; and the ſheriff, that hath 
the cuſtody of the county, is called 5a//zus, and the county 
balliva ſua. 1 Inſt. 61. 

But this word is moſt commonly applied to the ſheriffs? of- 
ficers, who are either bailij7s of hundreds, or ſpecial bailiffe. 
Bailiffs of hundreds are othcers appointed by the ſheriff over 
thoſe reſpective diſtricts; to collect fnes therein, to ſum- 
mon juries, to attend the judges and juſtices at the aſſizes 
and quarter ſeſſions, and alto to execute writs and proceſs in 
the ſeveral hundreds. $þecia/ bail;j}s are uſualiy joined with 
the others upon ſpecial occaſions ; as for arreſting perſons in 
caſes of dithculty or danger, or to execute ſome particular 
writ, and for that time only. 1 Black. 345. 

Bound Gailiffs are alſo ſheriff” omhcers, and are uſually bound 
in a bond to the ſheriſf for the due execution of their office, 
and thence are called bornd-bail;ffs, which the common peo- 
ple have corrupted into a much more homely appellation. 
1 Black. 345. 


BAILIWICK, in the language of the king's writs, ſig- 
nifies the ſame as county ; as where the ſheriff is commanded 
not to omit, by reaſon of any liberty within his bailtwick, to 
enter and execute ſuch a writ : ſometimes the word bazliwwick 
is uſed to denote ſuch liberty or franchiſe itſelf, which is 
generally exempted from the ſheriſſ's jurildiction, _—_ 
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the lord of the franchiſe exerciſes like authority as the ſlie- 
riff within his county. 


BAN is a Saxon word, and ſignifies proclamation or pub- 
lic notice. It is moſt eſpecially uſed in the publication of 
intended marriages; which muſt be done on three ſeveral 
Sundays previous to the marriage, to the end, that if any can 
ſhew juſt cauſe againſt ſuch marriage, they may have op- 
portunity to make their objections. But the ſpiritual judge 
by a licence may difpenſe with the formality of publication, 
But if any perſons thall be married without either publica- 
tion of bans or licence, the marriage {hall be void, and the 
minilter officiating ſhall be tranſported. 26 C. 2. c. 33. 


BANISHMENT. By the common law, every Engl:/h- 
mam may claim a right to abide in his own country ſo long 
2s he pleaſes, and not to be baniſhed or driven from it but 
by ſentence of the law. The king, by his royal prerogative, 
may iſlue out his writ ze exeat regnum, and prohibit any of 
his ſubjects from going into foreign parts without licence; 
but no power leſs than the authority of parliament can ſend 
any ſubject out of the land againſt his will, no not even a 
criminal; for wherever baniſhment or tranſportation is in- 
flicted, it is cither by the choice of the criminal himſelf, to 
eſcape a capital puniſhment, or by the expreſs direction of 
an act of parliament. By the great charter, c. 29. it is de- 
clared, that no freeman ſhall be baniſhed, unleſs by the 
judzment of his peers, or by the law of the land. And by 
the habeas corpus act, 31 C. 2. c. 2., no ſubject of this realm, 
who is an inhabitant of England, Wales, or Berwick, hall 
be ſent priſoner into Scotland, Ireland, Jerſcy, Guernſey, or 
place beyond the ſeas, where they cannot have the benefit 
and protection of the common law, but all ſuch impriſcn- 
ment ſhall be illegal. And the law in this reſpect is ſo li- 
berally conſtrued for the benefit of the ſubject, that, though 
within the realm, the king may command the attendance and 
fervice of all his liegemen, yet he cannot ſend any man out 
of the realm, even upon the public ſervice, except failors 
and ſoldiers, the nature of whoſe employment neceſſarily 
implies an exception : he cannot even 2 a man lord 
deputy, or lieutenant of Ireland againſt his will, nor make 
him a foreign ambaſſador ; for this might, in reality, be no 


more than an honourable exile. 1 Black. 137. 
BANK 
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BANK Chancut, Lat. banque Fr.), is ſometimes uſed to 
denote the bench or ſeat of judgment, as bank le roy, the king's 
bench; bank le common pleas, the bench of common pleas, 
or the common bench; called alſo in Latin bancus regis, and 
bencus communium placitorum.—There is another fort of bank, 
which ſignifizs a place, where a great ſum of money is ler 
out to uſe, returned by exchange, or otherwiſe diſpoſed of 
to profit : and the bank of England, emphatically fo called, 
eltabliſhed by act of parliament, under the management of 
a governor and directors, with funds for maintenance there- 
of, appropriated to ſuch perſons as are intitled to a ſhare of 
the ſubſcription money. There are alſo private bankers, in 
whoſe hands money is lodged and depoſited for ſafety ; to be 
drawn out again as the owners ſhall call for it. 


BANKS DESTROYING. By the 9 G. c. 22. if any 
perſon ſhall unlawfully and maliciouſly break down the head 
or mound of any hſh pond, whereby the fiſh ſhail be loſt or 
deſtroyed; or break down or cut down the bank of any 
river, or any ſea bank, whereby any lands ſhall be over- 
flowed or damaged ; he ſhall be guilty of felony without 
benefit of clergy. 


BANKRUPT : by ſeveral acts of parliament, every per- 
ſon uſing the trade of merchandize, by way of bargaining, 
exchange, bartery, cheviſance, or otherwiſe, in groſs, or 
by retail, or ſecking his trade of living by buying and ſel- 
ling, or that ſhall uſe the trade or profeſſion of i ſcrivener, re- 
ceiving other men's monies or eſtates into his truſt or cuſ- 
tody, who ſhall (1) depart the realm; or (2) begin to keep 
his houſe, or otherwiſe to abſent himſelf ; or (3) take ſanc- 
tuary; or (4) ſuffer himſelf willingly to be arreſted for any 
debt or other thing not grown or due for money delivered, 
wares fold, or any other juſt or lawful cauſe or good conſi- 
deration or purpoſes z or (5) ſhall ſuffer himſelf to be out- 
lawed ; or (6) yield himſelf to priſon ; or (7) willingly or 
fraudulently thall procure himſelf to be arreſted, or his goods 
to be attached or ſequeſtred; or (8) depart from his dwel- 
ling houſe z or (o) make any fraudulent grant or conveyance 
of his lands or goods, to the intent or whereby his creditors 
ſhall and may be defeated or delayed for the recovery of their 
juit debts; or (10) ſhall obtain any protection, other than 
ſuch perſon as ſhall be lawſully protected by privilege of 
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parliament z or (11) ſhall prefer to ww court any petition or 
bill againſt any of his creditors, thereby endeavouring to in- 
force them to accept leſs than their juſt debts, or to procure 
time or longer days of payment than was given at the time 
of their original contract; or (12) being arreſted for debt, 
ſhall lie in priſon two months; or (13) being arreſted for 

1001. or more, ſhall eſcape out of priſon— ſhall be adjudged 
a bankrupt (and in the ſaid caſes of arreſt, or lying in pri- 
ſon, from the time of his firſt arreſt). 
| But no commiſſion of bankruptcy ſhall be iſſued on the 
p__ of one or more creditors, unleſs the ſingle debt of 

uch creditor, or of two or more being partners, amount to 

100 l. ; or of two ſuch creditors petitioning amount to 150l.; 
or of three or more to 2001. 

On ſuch petition the Lord Chancellor may by commiſſion 
under the great ſeal appoint ſuch perſons as he thinks ſit to 
be commiſlioners; which commiſſioners ſhall cauſe notice to 
be given in the Gazette of the commiſſion being iſſued, and 
notice thereof alſo to be given to the bankrupt. 

In which notice they ſhall appoint a time and place of 
meeting of the commiſſioners; which ſhall be at three ſeve- 
ral times within forty-two days, the laſt of which, ſhall be 
on the forty-ſ:cond day: within which time the bankrupt 
ſhall ſurrender himſelt and diſcover his effects. But the 
Lord Chancellor, if he ſee cauſe, may enlarge the time of 
ſurrender from the end of the ſaid forty-two days for any 
further time not exceeding fiſty days. 

At the ſaid firſt meeting, the creditors ſhall be admitted 
beſore the commiſſioners to prove their debts ; and the ma- 
jor part in value of the creditors (cach of whoſe debt 
amounts to 101, or upwards) ſhall chooſe aſſignees of the 
bankrupt's eſtate and effects. 

Aud the bankrupt fhall deliver to the aſſignees, upon oath. 
an account of his eſfects; and for that purpoſe they ſhall have 
liberty to inſpect his books and papers: and if he ſhall refuſe 
to anſwer, or not anſwer fully all Jawful queſtions of the 
commiſſioners, they may by their warrant commit him to 
priſon till he ſÞall ſubmit to them and full anſwer make. 

And in caſe he ſhall not ſurrender within the time limited, 
and alſo ſubmit to be examined, and in all things conform 
and fully diſcover all his eſtate, and how diſpoſed of, ex- 
cept what bath been bone fide diſpoſed of in the way of his 
trade and dealing, or in the ordinary expence of his family, 

and 
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and alſo deliver up all his effects (except the neceſſary wear- 
ing apparel of himſelf and wife and children); he thall be 
guilty of telony without benefit of clergy. 

And the commiſſioners ſhall have power by ſale to diſpoſe 
of all his lands, as well copy or cuſtomary hold as frechold; 
and all his goods, chattels, wares, merchandize, and other 
perſonal eſtects: and alſo his eſtate tail which he might cut 
off by common recovery. And —_ may break open doors, 
trunks, and cheſts, where any of the goods are reputed to 
be. And they may ſtate accounts between the bankrupt and 
his debtors or creditors, and the balance only ſhall be paid 
on either fide. And, with conſent of the major part in 
value of the creditors, they may ſubmit diſputes to arbitra- 
tion, and compound for debts owing unto him. 

A landlord may diſtrain for his rent upon the bankrupt's 
goods, either before or after the aſſignment ; but if he neg- 
lets to do it, and ſuffers them to be removed, he can only 
come in upon an average with the reſt of the creditors. 
But if the goods remain on the premiſes, he may diſtrain 
them, even after ſale by the aſſignees. And he is not re- 
ſtricted to one year only as in the caſe of executions, but 
may diſtrain for his whole arrear. (1 Atk. 102.) 

The aſſignees ſhall, after four months, and within twelve 
months after iſſuing the commiſſion, cauſe twenty-one days 
notice to be given in the Gazette of a dividend to be made. 
And in eighteen months they ſhall in like manner make a ſe- 
cond dividend. 

And the bankrupt, if he has conformed in due manner, 
ſhall be allowed 5 1. per cent. if his eſtate will pay 10s. in the 
pound; ſo as the ſaid 51. per cent. amount not to above 
2001. And if his eſtate will pay 12s. 6d. in the pound, 
he ſhal! be allowed 7 1. 10 8. per cent. ſo as it amount not to- 
above 2501. And if his eſtate will pay 15 s. in the pound, 
he ſhall be allowed 101. per cent. ſo as it amount not to 
above 3001, If his eſtate will not pay 10s. in the pound, 
he ſhall be allowed ſo much as the commiſſioners and aſ- 
ſignees ſhall think fit, not exceeding 3 I. per cent. 

But he ſhall not be intitled to this allowance, unleſs the 
commiſſioners ſhall certify to the Lord Chancellor that he 
hath duly conformed ; and unleſs four parts in five in num- 
ber and value of the creditors, who thall be creditors for 
not leſs than 20 l. each, ſhall ſign the ſaid certificate, and 


$  tellify their conſent to the ſaid allowance. 
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And morcover he ſhall not be intitled to the ſaid allow. 
ance, if he hath upon marriage of any child given above 
100 l., unleſs he prove by his books or upon his oath that he 
had remaining at the time ſufficient to pay his debts ; or if 
he hath loſt in one day the value of 5 1. or in the whole the 
value of 1001. in twelve months next before his becoming 
bankrupt at any ſort of gaming, or 1001. in ſtock jobbing. 

Finally, if the bankrupt's eſtate will pay 15 8. in the 
pound, he ſhall be diſcharged from all the debts by him ow- 
ing at the time he became a bankrupt : otherwiſe, if it will 
not pay 158. in the pound, his body only ſhall be free from 
arreſt, but his future eſtate ſhall be liable, except the tools 
of his trade, neceſſary houſehold goods and furniture, and 
wearing apparel of himſelf and family. 


BANNERET is a knight created by the king in perſon in 
the field, under the royal banner, in time of open war : and, 
being ſo created, he ranks next after the degree of nobility. 


BANNITUS, an outlaw, or baniſhed man. So, bannitus 
forti: was a ſtout deſperado, called in our ancient vagrant 
acts a valiant beggar, the ſame as is ſtigmatized by our pre- 
ſent vagrant act with the appellation of incorrigible rogue, 


BAR, in a legal ſenſe, is a plea or peremptory exception 
of a defendant, ſufficient to deſtroy the plaintiff's action. 
In real actions, a general releaſe, or a fine, may be plead- 
ed to bar the plaintiff's title, In perſonal actions, an accord, 
arbitration, conditions performed, non-age of the defend- 
ant, may be pleaded in bar. So the ſtatute of limitation 
may be pleaded in bar, or the time limited by law, beyond 
which no plaintiff can lay his cauſe of action. 3 Black. 306. 
In criminal cafes, there are eſpecially ſour pleas in bar, 
which go to the merits of the indictment, and give a reaſon 
why the priſoner ought not to anſwer it at all, nor put him- 
felf upon his trial for the crime alleged. And theſe are, 
1. A former acqui/tal, grounded on this univerſal maxim of 
the common law, that no man ſhall be brought into jeopar- 
dy of his life more than once for the ſame offence. 2. A 
ſormer corviftion , though no judgment was given, nor per- 
haps will be given; and this depends on the ſame principle as 
the former, that no man ought to be twice brought in dan- 


ger of his life for one and the fame crime. 3. A former at- 
| tainder ; 
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tainder ; for being dead in law by ſuch firſt attainder, he hath 


forfeited all he had, and it would be ſuperfluous to attaint 
him a ſecond time. 4. A pardon ; which at once deſtroys 
the end and purpoſe of the indictment, by remitting that 


puniſhment, which the proſecution is calculated to inflict. 


4 Black. 329. 
BARGAIN AND SALE of ande is a kind of real con- 


tract, whereby the ſeller, for ſome pecuniary conſideration, 
bargains and ſells, that is, contracts to convey, the land to 


the purchaſer, and becomes by ſuch bargain a truſtce for, 


or ſeiſed to the uſe of the purchaſer ; that is to ſay, the 
bargain firſt veſts the uſe, and then the ſtatute of uſes veſts 
the poſſeſſion. But as conveyances, thus made, want all 
thoſe benefits of notoriety, which the old common law af- 
ſurances were calculated to give, therefore to prevent clan- 
deitine conveyances of freehold, it is enacted by the 27 H. 
8. c. 16. that ſuch bargains and ſales ſhall not enure to paſs 
a freehold, unleſs the fame be made by indenture, and in- 
rolled within fix months in one of the courts at Weſtminſter, 
or with the cu/tzs rotulorum,. or two juſtices of the peace, and 
the clerk of the peace of the county where the lands lie. 
2 Black. 338. 

But now the moſt common ſpecies of conveyance is by 
leaſe and releaſe z wherein the leaſe, without any inrollment, 
makes the ſeller ſtand ſeiſed to the uſe of the purchaſer, and 
veſts in the purchaſer the uſe of the term, and then the ſta- 
tute of uſes immediately annexes the poſſeſſion, and thereby 
renders him capable of receiving a releaſe. And this is held 
to ſupply the place of livery of ſeiſin; and fo a conveyance 
by leaſe and releaſe is ſaid to amount to a feoffment. 4g. 


BARGAIN AND SALE of gaadt. See CoxnTract. 


- BARON is of the loweſt order of nobility, but in point 
of antiquity the higheſt. Barons-originally ſeem to have 
been the ſame as our preſent lords of manors ; to which the 
name of court baron (which is the lord's court, and incident 
to every manor) gives ſome countenance. It may be collect- 
ed from king 7obn's magna charta, that originally all lords 
of manors, or barons, that held of the king i capite, had 
ſeats in the great council or parliament ; till about the reign 
of that prince the conflux of them became ſo large and in- 
convenient, that the king was obliged to divide them, and 
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ſummon only the greater barons in perſon; leaving the ſmal! 
ones to be ſummoned by the ſheriff, and (as it is ſaid) to ſit 
by repreſentation in another houſe ; which gave riſe to the 
ſeparation of the two houſes of parliament. By degrees the 
title came to be confined to the greater barons, or lords of 
parliament only; and there were no other barons among the 
peerage but ſuch as were ſummoned by writ, in reſpeCt of 
the tenure of their lands or baronies, till 2 {hard the Se- 
cond firſt made it a mere title of honour, b, nferring it 
on divers perſons by letters patent. 1 Black. 399. 


BARON-COURT is a court which every lord of a ma- 
nor (anciently called a baron) hath within the precinct of 
that manor. It is not a court of record: and therefore 
county-courts, hundred-courts, and the like, are not of re- 
cord, becauſe they are but courts-baron. A court-baron is 
an inſeparable incident to a real manot; not to a nominal 
manor, where the real manor hath been once deſtroyed by 
granting away the demeſnes or ſervices. A count-/eet is not 
incident to a manor z but he that hath ſuch a manor may 
alſo have a court-leet, to be holden within his manor, by 
preſcription or grant from the king. | 

A court-baron muſt be holden on ſome part of the ma- 
nor. For if it is holden out of the manor, it is void; un- 
leſs there is a cuſtom to hold courts at one manor for all, 
where the lord hath ſeveral manors. 

This court is of two natures: 1. By common lato, which 
is the frecholders court, or the court-baron that is incident 
to every manor, of which the freeholders being ſuitors are 
the judges, and the ſteward only regiſter. It cannot be a 
court-baron without two ſuitors at leaſt. This court may be 
kept from three weeks to three weeks. 2. By cuſtom, which 
is called the cuſtomary-court, though it is kept but very ſec'- 
dom. This concerns cuſtomary tenants and copyholders, 
whereof the lord or his ſteward is judge. 

The Freeholders court conſiſts in hearing plaints of copy- 
hold tenants for debt under 40s. The proceſs is the ſame as 
in the county-court, by diſtreſs infinite. Cauſes may be re- 
moved by the plaintiff out of this court by 7/7 to the county- 
court, and from thence by pore into the common pleas : or 
they may be removed by the defendant by recordare into the 
king's bench or common pleas. Executions are only by diſ- 
treis and impounding till the party is ſatisfied. There is no 
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wer to ſell, or to deliver the diſtreſs to the party; neither 
is the body to be taken in execution. A common recovery 
may be had in this court. 

The copyholders or cuſtomary-court is for 2 and admit- 
tances upon ſurrenders and deſcents, on the preſentment of 
the homage or jury. The homage ax inquire of all per- 
{ons that owe ſuit to this court and make default, and pre- 
ſent their names, It may inquire of the death of tenants 
after the laſt court, and who is next heir; of fraudulent 
alienations of land to defeat the lord of his profits; of in- 
croachments on any of the lands of the lord without licence 
of cutting down trees by the copyholder without cuſtom or 
licence; of the copyholder's ſuffering his houſes to decay 
and not repairing them; of ſuit not performed at the lord's 
will by reaſon of tenure z of ſurcharge of common with 
commonable beaſts, or putting beaſts upon the common 
that are not commonable; of treſpaſs in the common or 
waſte of the lord by digging, building, or incloſure ; of 
- reſcous and pound breach; of removing mere ſtones or 
land-marks ; of by-laws or orders not obſerved. The me- 
thod of puniſhment is by amereiament; and after the amer- 
ciament hath been affeered or moderated by three ſworn 
affeerors, the lord may have an action of debt in his court- 
baron for the amerciament affeered. Mead, be 4. c. 1. 


BARON AND FEME, in our law French, are uſed for 
huſband and wife. And foraſmuch as the wife is under the 
protection and influence of her baron, lord, or huſband, ſhe 
is therefore {tiled a feme-covert, and her ſtate of marriage is 
called her coverture., Hee HUSBAND and W1FE, 


BARONET is a dignity or degree of honour, next after 
barons, havin; precedency of all knights, except knights 
bannerets created by the king under the royal ſtandard. 
Baronets were firſt inſtituted by king James the firſt, in 
order to raiſe a competent ſum for the reduction of the pro- 
vince of Uher in {reland ; for which reaſon all baronets 
have the arms of Ufer ſuperadded to their family coat. 
They are created by letters patent, and the dignity uſually 
deſcends to the iſſue male. 


BARONY, baronia, is that honour and territory which 


8hes title to a baron; comprehending not only the * = 
ands 
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lands of temporal barons, but of biſhops alſo, who have two 
eſtates, one as they are ſpiritual perſons, by reaſon of their 
ſpiritual revenues and promotions, the other grew from the 
bounty of our kings, whereby they have baronies and lands 
added to their ſpiritual livings and preferments. Braten 
ſays, a barony is a right indiviſible; and therefore, if an 
— be to be divided among coparceners, though 
ſome capital meſſuages may be divided, yet if a capital meſ- 
ſuage be the head of a barony, it may not be parcelled. 


BARRATRY is a word which we have received from 
the Danes, or Normans, or both; for baratte in the Daniſh, 
and baret in the Norman, do equally fignify a quarrel or 
contention. And a barrator, in legal acceptation, ſignifies 
2 common mover, exciter, or maintainer of ſuits or quarrels 
between his majeſty's ſubjects, either at law or otherwiſe. 

An indictment of barratry is good, without alleging the 
offence at any certain place; becauſe, from the nature of 
the thing, conſiſting in the repetition of ſeveral acts, it muſt 
be intended to have happened in ſeveral places. 1 Hanv. 244. 

The puniſhment for this offence, in a common perſon, is 
fine and impriſonment : but if the offender belongs to the 
profeſſion of the law, he ought to be diſabled from prac- 
tiling for the future. And by the ſtatute 12 G. c. 29. if 
any man, who hath been convicted of common barratry, 
ſhall practiſe as an attorney or ſolicitor in any ſuit, the 
court, upon complaint, ſhall examine it in a ſummary way 
and, if proved, ſhall direct the offender to be tranſported for 


ſeven years, 


BARRISTER is a counſellor learned in the law, admitted 


to plead at the bar. In our old law books, barriſters are 


ſtiled apprentices, apprentitii ad legem, being looked upon as 
learners, and not qualified until after a conſiderable tendiag 
in the inns of court to be called to the degree of ſerjeant. 


BARROW, from the Saxon beorg, an hill, an heap of 
earth, 1s a large hillock or mount, raiſed or caſt up in many 
parts of England, called by the Romans 7umulus, being the 
repoſitory of the remains or aſhes of the dead. 


BARTON lands are in ſome places uſed to denote the 
demeſne lands of a manor. 
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BAS, low, or inferior. So bas chevalier is an inferior 
knight, as 1 from bannerets or knights ſuperior. 
Bas court, an inferior court, ſuch as is not of record, as the 
court baron of a manor. S0 baſe tenure was a holding by 
villenage, or other cuſtomary ſervice, oppoſed to alta tenura, 
the higher tenure 7 capite or by military ſervice. So the 
baſe tenants were ſuch as had no relation to the wars, but 
ſuch only as were employed in inferior occupations, as in 
ploughing the lord's land, making his hedges, carrying his 
dung, and the like. 2 Black. 61, 


BASILLARD, a ſhort ſword or dagger. 


BASSINET, baſnetum, an helmet or other defenſive co- 
vering for the head. 


BASTARD : 


1. Baſtard, generally, is one that is born out of lawſul 


matrimony. But, in ſome circumſtances, children born in 
wedlock may be baſtards : As if the huſband be out of the 
kingdom, ſo that no acceſs to bis wife can be preſumed, her 
iſſue during that period ſhall be baſtards. 1 Black. 457. 

So alſo, if there is an apparent impoſſibility of procreation 
on the part of the huſband, as if he be only eight years old, 
or the like, there the iſſue of the wife ſhall be baſtard. But 
if the iſue be born within a month, or a day, after mar- 
riage, between parties of full lawful age, the child is legi- 
timate. 1 Inft. 244. 

So where a wife is ſeparated from her huſband by a divorce 
a menſa et thoro, the children ſhe has during the ſeparation 
are baſtards ; for a due obedience to the ſentence ſhall be 
intended, unleſs the contrary be ſhewed : but if a huſband 
and wife, without ſentence, do part and live ſeparate, the 
children ſhall be taken to be legitimate, and fo deemed till 
the contrary be proved; for acceis ſhall be intended. — 
1 Salk, 123. 

Likewiſe, in caſe of divorce in the ſpiritual court a vinculo 
matrimonii, all the iſſue born during the coverture are baſ- 
tards ; becauſe fuch divorce is always upon ſome cauſe that 
rendered the marriage unlawful and null from the beginning. 
1 Inft. 235 

2. The law hath appointed no exact certain time for the 
birth of a legitimate child by the widow after the death of 
ker huſband, For as a child may be born before the uſual 
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time of delivery, ſo alſo may the birth of the child, by in. 
firmity of the mother, or other accident, be delayed as long 
after the uſual time. And this gives occaſion to a proceeding 
at common law, where a widow 1s ſuſpected to feign her. 
ſelf with child, in order to produce a ſuppoſititious heir to 
the eſtate z in which caſe, the preſumptive heir may have a 
writ de ventre inſpiciendo, to examine whether or no ſhe be 
with child; and, if ſhe be, to keep her under proper re- 


ſtraint till ſhe be delivered: but if, upon due examination; 


ſhe be found not pregnant, the preſumptive heir ſhall be ad- 
mitted to the inheritance, though liable to loſe it again, on 
the birth of a child within 40 weeks from the death of her 
huſband. 1 Black. 456. 

3. But if a man dies, and his widow foon after marries 
again, and a child is born within fuch a time, as that by 
the courſe of nature it might have been the child of either 
huſband ; in this caſe he is ſaid to be more than ordinarily 
legitimate; for he may, when he arrives to years of difcre- 
tion, chuſe which of the fathers he pleaſes. 14. 

4. Baſtardy is either genera/ or fpecial : General, where the 
queſtion is, whether the father and mother were ever mar- 
Tied : Special, where the queſtion is, whether the child was 
born before or after the marriage of the father and mother; 
for by the ancient law of the church, if the child was born 
before marriage, yet if they married afterwards the child 
ſhould be legitimate. And therefore the temporal courts 
would not allow the ordinary to try Hei baſtardy, but this 
ſhall be determined by a jury. But general baſtardy ſhall be 
tried in the eccleſiaſtical court, on the king's writ iſſued to 
the ordinary for that purpoſe. 

5. The two next juſtices ſhall take order for the mainte- 
nance of a baſtard child, by charging the mother or reputed 
father with payment of money weekly, or other ſuſtentation, 
18 Eli. c. 3. 

6. And if any ſingle woman ſhall be delivered of a baſtard 
child, or ſhall declare herſelf to be with child, a juſlice, on 
application by the pariſh officers, may take order for appre- 


bending the reputed father, and may compel him to give ſe- 


curity to indemnify the pariſh, or elſe bind him to appear at 
the next ſeſhons, and alſo to abide ſuch order as ſhall be 
made by the ſtatute of the 18 Elia. for the maintenance of 
ſuch child. But no woman ſhall be compelled to go before 
a juſtice before the birth of the child, nor till one month 
alter, 6 G. 2. c. 31. 5 
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7. If che putative father or mother run away, the pariſh 
officers may, under direction of the juſtices, ſeize the goods 
and chattels, and the rents of the lands of ſuch perſon, to- 
wards the diſcharge of the pariſh. 13 & 14 C. 2. c. 1, 

8. The juſtices ſhall alſo take order for the puniſhment of 
the mother and reputed father of a baſtard who ſhall be 
chargeable z and may commit the mother to the houſe of 
correction for a year. 18 El. c. 3. 7 Ja. c. 4. 

9. Generally, the lawful ſettlement of a baſtard is the 
place of its birth, unleſs there be ſome fraud or colluſion. 
Alſo this rule doth not hold, where a baſtard is born whilſt 
a legal order is under execution for removal of the mother 
to her proper ſettlement ; nor where the child is born in a 
ſtate of vagrancy, provided the pariſh officers take care to 
have the mother apprehended and puniſhed ; nor where the 
child is born in priſon, or in a licenſed lying- in hoſpital, 

10. A baſtard can have no name of reputation as ſoon as 
he is born; but after he is born, and hath gained by time a 
name of reputation, he may purchaſe by his reputed name, 
to him and his heirs; though he can have no heirs but of 
his body. 6 Co. 65. 

11. If the iſſue of a man who is a baſtard purchaſe land, 
and die without iſſue, though the land cannot deſcend to 
any heir on the part of the father, yet to the heir on the 
part of the mother (being no baſtard) it may; for the heir 
on the part of the mother makes not any conveyance by the 
baſtard. Ney. 159. 

12. If a baſtard dies inteſtate, without wife or iſſue, the 
king is intitled to the perſonalty; and the ordinary of courſe 
grants adminiſtration to the patentee or grantee of the crown. 
3 P. Vill. 33. 2 Black. 505. 

13. If any woman be delivered of a child, which if born 
alive ſhould by law be a baſtard, and endeavours privately to 
conceal its birth, by burying the child, or the like, ſhe ſhall 
ſuffer death as in caſe of murder, unleſs ſhe can prove by 
one witneſs at leaſt that the child was born dead. 21 7a. 
c. 27. 

But of late years it hath been uſual, upon trials for this 
offence, to require ſome ſort of preſumptive evidence that 
the child was born alive. 4 Black. 198. 

Baſlard eignè is a ſon born before marriage, whoſe pa- 
rents afterwards intermarry, and by the civil law he is 
mulier, or lawful iſſue; but not by the common law. 2 1nft. 


99. and the ſon born after the marriage, (who is diſtin- 
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guiſhed by the addition of mulier puiſuò, I ſhall be heir to his 
father, ; 

All the biſhops intreated the lords that they would conſent 
that all ſuch as were born afore matrimony, ſhould be legi. 
timate, as well as they that be born within matrimony, ag 
to the ſucceſſion of inheritance, for ſo much as the church 
accepteth them for legitimate. And all the earls and barong 
with one voice anſwered, that they would not change the 
laws of the realm which hitherto have been uſed and ap. 
proved. S&T. 20 H. 3.c. 9. 


BASTON (Fr.) a ſtaff or club. 


BATH, knights of, are an order of knights inſtituted by 
king Hen, 4. and revived by king Ges. 1. They were ſo 
called from the ceremony of bathing, the night before their 
creation. 


BATTEL (from the Saxon Batte, a club; or beatan, to 
beat ) ſignifies a trial by combat, where the defendant in an 
appeal of murder or felony may fight with the appellant, 
and make proof thereby whether he be guilty or innocent 
of the crime. Which ſpecies of trial is of great antiquity in 
our laws, but now diſuſed; there having been no inſtance of 
it ſince the year 1638; though ſtill in force, if the parties 
chuſe to abide by it. 

When an appellee chuſes to wage battel, the manner is 
this: He pleads not guilty, and that he is ready to defend 
the ſame by his body, and then flings down his glove ;z and 
if the appellant will join battel, he replies, that he is ready 
to make good his appeal by his body upon the body of the 
aypellce, and takes up the glove: And then the appellee 
lays his right hand on the book, and with his left hand takes 
the appellant by the right, and ſwears thus: Hear this, lau 
who calleſt thyſelf John by the name of baptiſm, whom TI hold by 
the hand, that {ale upon me thou haft lied; and for this thou 
lieft, that I wwho call myſelf Thomas by the name of baptiſm, did 
not felomouſly murder thy father W. by name : Se help me God. 
And then he kiſſes the book, and ſays, And this I will deferd 
againſt thee by my body, as this court ſhall award. Then the 
appellant lays his right hand on the book, and with his left 
hand takes the appellee by the right, and ſwears thus : Hear 
this, thou who calleſt thyſelf Thomas by the name of baptiſm, 
that thou didſt feloniouſly murder my father W. by name 7 
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help me God. And then he kiſſes the book, and ſays, And 
this I will prove againſt thee by my body, as this court ſhall 
award, 

On the day appointed, both parties ſhall be brought into 
the field before the juſtices of the court where the appeal is 
depending, at the riſing of the ſun, bareheaded and bare- 
legged from the knee downward, and with bare arms to 
the elbows, armed only with batons or ſtaves, of an ell long, 
and a four-cornered leathern target; and before they en- 
gage, they take the following oath : Hear this, ye juſtices, 
that I have this day neither eat, drank, nor have upon me, 
neither bone, ſtone, ne graſs nor any inchuntment, ſorcery, or 
witchcraft, whereby the law of God may be abaſed, or the law of 
the devil exalted : So help me God and his ſaints, 

Then, after proclamation for filence, they ſhall begin the 
combat, wherein if the appellee be ſo far vanquiſhed, that 
he cannot or will not fight any longer, he may be adjudged 
to be hanged immediately; but if he kills the appellant, or 
can maintain the fight till the ſtars appear, he ſhall have 
judgment to be quit of the appeal: And if the appellant 

comes recreant or a crying coward, the appellce ſhall re- 
cover his damages, and may plead his acquittal in bar of a 
ſubſequent indictment or appeal; and the appellant for his 
perjury ſhall loſe his /iberam legem, and become infamous. 

This trial by battel is at the defendant's choice, but if the 
plaintiff be under an apparent diſability of fighting, as being 
an infant, or of the age of ſixty, or lame, or blind, he may 
counterplead the wager of battel, and compel the defend- 
ant to put himſelf upon his country, : 

Alſo peers of the realm bringing an appeal ſhall not be 
challenged to wage battel, on account of the dignity of their 
perſons. So likewiſe if the crime be notorious ; as if the 
thief be taken with the mainour, or the murderer in the 
room with a bloody knife, the appellant may refuſe the ten- 
der of battel from the appellee ; for it is unreaſonable that 
an innocent man ſhould ſtake his life againſt one who is al 
ready half convicted. 

This mode of trial was uſed not only in criminal caſes 
on appeals of murder or felony, but alſo in one civil caſe, 
namely, upan an iflue joined in a writ of right. And herein 
the form of proceeding was not much different from that on 
appeals of murder or felony. Only the parties did not fight 
in perſon, but by their champions: and the reaſon was, 


that if cither of the parties ſhould be killed, the ſuit would 
H 2 abate, 
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abate, and no judgment could be given. But as the writ of 
right itſelf is now diſuſed, this courſe of trial is only matter 
of ſpeculation ; although, in the caſe of a writ of right, the 
defendant hath it at this day in his election to demand it. 
3 Black. 337. 4 Black. 346. | 


BATTERY (from the Saxon batte, a club ; or beatan, to 
beat; from whence cometh alſo the word battle } is, when 
any injury whatfoever, be it never ſo ſmall, is actually done 
to the perſon of a man, in an angry, or revengeful, or rude, 
or inſolent manner; as by ſpitting in his face, or any way 
touching him in anger, or violently juſtling him out of the 
way, and the like. 1 Haw. 134. 

But battery is, in ſome caſes, juſtifiable or lawful; as 
where one, who hath authority, a parent or maſter, gives 
moderate correction to his child, his ſcholar, or his appren- 


tice. So alſo on the principle of ſelf-defence; for it one 


ſtrikes me firit, or even only affaults me, I may ſtrike in 
my own defence. $0 likewiſe in defence of my goods or 
poſſeſſions, if a man endeavours to deprive me of them, I 
may juſtify laying hands upon him to prevent him; and, in 
caſe he perſiſts with violence, I may proceed to beat him 
away. Thus alſo in the exerciſe of an office, as that of 
churchwarden, a man _ gently lay hands on another to 
turn him out of the church, thereby to prevent his diſturb- 
ing the congregation. 3 Black. 120. 


BAWDY-HOUSE is a houſe of ill-fame, kept for the 
reſort and commerce of lewd people of both ſexes. The 
keeping of a bawdy-houſe comes under the cognizance of 
the temporal law, as a common nuiſance, not only in re- 
ſpect of its endangering the public peace, by drawing toge- 
ther diſſolute and debauched perſons, and promoting quar- 
rels, but alſo in reſpect of its tendency to corrupt the manne:3 
of the people. 1 Haw. 196. 

Thoſe who keep bawdy-houſes are puniſhable by fine and 
impriſonment, and alſo ſuch infamous puniſhment as to the 
court in diſcretion ſhall ſeem proper. Id. | 

It ſeems always to have been the hetter opinion, that a 
man may be bound to his your behaviour, for haunting 
bawdy-houſes with women of bad fame, as, alſo for keep- 
ing bad women in his own houſe. 1 Haw. 132. 

And a wiſe may be indicted together with her huſband, 
and condemned to the pillory with him, for keeping a 
bawdy- 
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bawdy-houſe; for this is an offence as to the government of 
the houſe, in which the wife hath a principal ſhare ;z and 
alſo ſuch an offence as may generally be preſumed to be ma- 
naged by the intrigues of her ſex. 1 Haz. 2. 

But if a perſon is indicted for frequenting a bawdy-houſe, 
it muſt appear that he knew it to be ſuch a houſe; and it 
muſt be expreſsly alleged that it is a bawdy-houſe, and not 
that it is ſuſpected to be ſo. Word, b. 3. c. 3. 

It is ſaid, a woman cannot be indicted for being a bawd 
generally, for that the bare ſolicitation of chaſtity is not in- 
dictable. 1 Haw. 196. 


BEACON is derived of the Saxon word becn, a ſignal, 
and bechnan, to give notice or intelligence; as we uſe the 
word beckon in a like ſignification to this day. It was a ſignal 
erected as a ſea mark for the uſe of mariners, or to give 
warning of the approach of an enemy. Before the reign of 
Edward the third, there were only ſtacks of wood ſet upon 
high places, which were fired when the coming of enemies 
was deſcried ; but in his reign pitch-boxes were let up inſtead 
of thoſe ſtacks of wood. There was an ancient payment, 
and yet is in ſome places called beaconage, for the mainte- 
yance of beacons and lighthouſes. In the borders between 
England and Scotland, attending at the beacons was a perſonal 
ſervice, to which the inhabitants in their turns were liable; 
who, on their deſcrying the approach of the enemy, were 
immediately to ſet Fre to their combuſtibles, whereby they 
could communicate intelligence in a few minutes to other 
beacons, and thoſe to others again to a very great diſtance. 


BEAD, or beade (Sax.), a prayer. So beadeſman is one who 
ſays prayers for his patron, or other. So beadrol/ was a liſt 
of thoſe who uſed to be prayed for in the church, and from 
thence transferred to ſignify any long tedious liſt, or con- 
fuſed reckoning up of many things together, 


BEES are animals _ nature ; but when hived and re- 
claimed, a man may have a qualified property in them. It 
is the ſeizing, hiving, or incloſing them, which gives the 
property. For though a ſwarm lights upon my tree, I have 
no more property in them till I have hived them, than I have 
in the birds that make their neſts therein; and therefore if 
another hives them, he ſhall be their proprietor : but a 
Iwarm, which fly from and --3 of my hive, are mine ſo long 
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as I can keep them in fight, and have power to purſue them; 
and in theſe cireumſtances, no one elſe is intitled to take 
them.—But it hath been alſo ſaid, that the only ownerſhip 
in bees is ratione ſoli; and the charta de forgſta, which allows 
every freeman to be intitled to the honey found within his 
own woods, affords great countenance to this doctrine, that 
a qualified property may be had in bees, in conſideration of 
the property of the ſoil whereon they are found, 2 Black, 


392. 
BEHAVIOUR. See Goop BEHAv TOUR. 


BENEFICE is generally taken for all eccleſiaſtical pre- 
ſerments and dignities; but, in a more reſtrained ſenſe, it is 
applied only to rectories and vicarages. We have received 
the word from the old Romans, who being wont to diſtribute 
part of the lands they had conquered on the frontiers of the 
empire to their ſoldiers, thoſe who enjoyed ſuch rewards 
were called bengficiarii, and the lands themſelves beneficia. 
Hence, doubtleſs, came the word benefice to be applied to 
church livings ; for beſides that the eccleſiaſtics held for life, 
like the ſoldiers, the riches of the church aroſe from the 
beneficence of princes. And theſe beneficia were not given 
by the Romans merely as a recompence for what was paſt, 
but alſo as an encouragement for future ſervice. 


BENEFIT OF CLERGY. See CLtrcr. 


BENERETH, an ancient ſervice which the tenant ren« 
dered to his lord with his plough and cart. Co. Lit. 86. 


BENEVOLENCE was an aid given by the ſubjects to 
the king, as a voluntary gratuity ; but, in truth and reality, 
it was an extortion and impoſition : and therefore this hath 
been carefully guarded and provided againſt by ſeveral ſta- 
tutes. By 25 Ed. 1. c. 5, 6. it is enacted, that the king 
ſhall not take any aids or taſks, but by the common aſſent of 
the realm. And what that common aſſent is, is more fully 
explained by 34 Ed. 1. ff. 4. c. 1. which enacts, that no 
talliage or aid ſhall be taken without the aſſent of the arch- 
biſhops, biſhops, earls, barons, knights, burgeſſes, and other 
freemen of the land. And again, by 14 Ed. 3. ft. 2. c. 1. 
none ſhall be charged to make any aid, but by the common 
aſlent of the great men and commons in parliament. And 
as 
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as this fundamental law was ſhamefully evaded under many 
ſucceeding princes, by compulſive loans and benevolences, 
extorted without a real and voluntary conſent ; it was made 
an article in the petition of right, 3 Charles, that no man 
ſhall be compelled to yield any gift, loan, or benevolence, 
tax, or ſuch like charge, without common conſent by act 
of parliament. And, laſtly, by the declaration of rights, 
1W. ft. 2. c. 2. it is inſiſted, that levying money for or to the 
uſe of the crown, by pretence of prerogative without grant 
of parliament, or for longer time, or in other manner than 
the ſame is or ſhall be granted, is illegal. 


BENT, or Star, is a ruſh or ſhrub growing on tlie north- 
weſt coaſt of the kingdom; and by the 15 C. 2. c. 33. ſeve- 
ral proviſions are made for the preſervation thereof. 


BERCARIA, bercary, in Domeſday Berquarium, (Fr. Ber- 
gerie, ) a ſheep-fold, or other incloſure for keeping of ſheep. 
It is ſaid to be abbreviated from berbicaria, a ſheep-heath, 
or ground whereon to feed ſheep. So berbiage ſeems to have 
been a rent paid for the depaſturing of ſheep. And the 
whole perhaps from the Latin vervex, a wether ſheep. Hence 
have been framed berbicus, a ram; berbica, an ewe; cara 
berbicina, mutton ; bercarius, a ſhepherd. 2 1nf. 476. Cowel, 


BERRA, beria, berry, a plain open ficld or heath. Such 
citics and towns in England which end with that word, are 
built in plain and open places, and derive their names from 


thence. 


BERWICK was originally part of Scotland, and, as ſuch, 
was for a time reduced by king Edward the firſt into the 
poſſeſſion of the crown of England,; and, during ſuch its 
ſubjection, it received from that prince a charter, which 
(after its ſubſequent ceſſion by Edward Baliol to be for ever 
united to the crown and realm of England) was confirmed 
by king Edward the third, with ſome additions; particu- 
larly, that it ſhould be governed by the laws and uſages which 
it enjoyed during the time of king Alexander, that is, before 
its reduction by Edmard the firſt. Its conſtitution was af- 
terwards new modelled, and put upon an Eng//h footing 
by a charter of king James the firſt ; and all its liberties, 
franchiſes, and cuſtoms were confirmed in parliament by 
the ſtatute 2 Ja. c. 28. Though therefore it hath ſome 
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local peculiarities, derived from the ancient laws of Scot- 
land, yet it is part of the realm of England, being repre. 
ſented by burgeſſes in the houſe of commons, and bound 
by all acts of the Britiſh | — whether ſpecially named 
or not. And by way of corroboration, it is enacted by 20 
G. 2. c. 42. that where England only is mentioned in any 
act of parliament, the ſame ſhall be deemed to comprehend 
the dominion of Wales and town of Berwick upon Tweed. 
1 Black. 98. 


BESAYLE is a writ directed to the ſheriff, in caſe of an 
abatement or diſſeiſin, to ſummon a jury to view the land in 
ueſtion, and to recognize whether the great grandfather 
{ beſayle ) of the demandant died ſeized of the premiſes, and 
whether the demandant be his next heir. If the abatement 
was in the time of the grandfather, then the writ was a writ 
of ayle (de avo ) ; if in the time of a nearer anceſtor, then 
the remedy was by a writ of mort d ancgſtor. 3 Black. 185. 


BIDALE, the bidding or inviting of friends to drink at 
the houſe of ſome poor man, in order to raiſe a charitable 
contribution for his relief. 


BIDDING CF THE BEADS, from the Saxon Biddan, 
to defire, and bede, a prayer, was anciently a charge or 
warning given by the pariſh miniſter to his pariſhioners at 
ſome ſpecial times to come to prayers, either for the ſoul 
of ſome friend departed, or upon ſome other particular oc- 
caſion : and, at this day, the giving notice on the Sunday 
before of an holiday to be oblerved in that week is called 
bidding the holiday, 


BIGAMY 1s commonly applied to perſons that have two 
huſbands or two wives at one and the ſame time; and 
herein it is confounded with pc/ygamy : whereas bigamy, in 
its proper acceptation, ſigniſies the having two huſbands or 
two wives ſuccellively, 


BILL OF EXCEPTIONS. If the counſel of either 
party, in the hearing and determining of a cauſe, apprehend 
that the judge, either in his directions or deciſions, miſ- 
ſtates the law, they may require him to ſeal a bill of excep- 
tions, ating the point wherein he is ſuppoſed to err. 


Black. 372. 2 Inft. 426. 
x Which 
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Which bill of exceptions is in the nature of an appeal; 
examinable, not in the court out of which the record iſſues 
for the trial at niſi prius, but in the next immediate ſupe- 
rior court, upon a writ of error, after judgment given in 
the court below. 3 Black. 372. 

The exception ſhould be inſiſted on at the trial, and the 
party ſhall not reſort back to it after a verdict againſt him, 
when perhaps, if he ſtood upon the exception, the oppoſite 
party had other evidence, and needed not to have put the 
cauſe upon this point. The exception ſhould be reduced to 
writing when taken and diſallowed, like a ſpecial verdict, or 
a demurrer to evidence; not that it need be drawn up in 
form, but the ſubſtance muſt be reduced to writing whilſt 
the thing is tranſacting, becauſe it is to become a record. 
1 Salk, 288. 

This bill of exceptions is given by the ſtatute of 13 Ed. 1. 
c. 31. which ſtatute extends to civil caſes only, and not 
to criminal : otherwiſe there would be no trials of that na- 
ture ever diſpatched in any reaſonable time, if every frivolous 
exception which a priſoner would make ſhould be drawn up 
into a bill of exceptions : beſides, the court is always ſo far 
of counſel with the priſoner, as to ſee that he hath right 
and if they find any thing doubtful, they of themſelves will 
take time to adviſe. Kelyng. 15. 

Alſo a bill of exceptions will not lie to ſummary pro- 
ceedings before juſtices of the peace; for it would introduce 
into them much delay and expence, which are the two evils 
meant to be avoided by the inſtitution of ſummary pro- 
ceedings. Bur. Settlem. Caf. 77. 


BILLS or EXCHANGE AND PROMISSORY NOTES. 


. Of bills of exchange and promiſſory notes in general. 

« Statutes concerning bills of exchange and promiſſory notes. 
« Indorſement thereef. 

Demand. 

Acceptance. 

Proteſt on non- acceptance. 

« Proteſt on non-payment after acceptance. 

« Remedy over againſt the drawer or indbrſer. 


. Caſe of bills teft er forged. 


I. Of Bills of Exchange and Promiſſory Notes in general, 


A BILL or Excnaxce is a ſecurity, originally invent- 
ed among merchants in differcnt countries, for the more 
LI eaſy 
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eaſy remittance of money from the one to the other, which 
hath, ſince ſpread itſelf into almolt all pecuniary tranſactions, 
2 Black. 466. | 

It is an open letter of requeſt from one man to another, 
deſiring him to pay a ſum named therein, to a third perſon 
on his account; by which means, a man, at the moſt dif. 
tant part of the world, may have money remitted to him 
from any trading country. Bid. 

In common ſpeech ſuch a bill is called a draught, but a 
bill of exchange is the more legal as well as mercantile expreſ. 
fion. Did. 

The perſon how ver who writes the letter is called in law 
the drawer ; and he to whom it is written, the drawee ; and 
the third perſon, or negotiator, to whom it is payable, (whe- 
ther ſpecially named, or the bearer gencrally,) is called the 
payee. Ibid. 

It is commonly drawn either payable at ſight, or in ſo 
many days, weeks, or months, or at one or two ances ; 
and the ſpace of one month from the date of the bill is 
called uſance, and two or three months double or treble 
uſance. 

Theſe bills are either foreign or inland: foreign, when 
drawn by a merchant reſiding abroad upon his correſpond- 
ent in England, or vice verſa ; and inland, when both the 
drawer and the drawee reſide within the kingdom. 2 Black. 
wid. | | 
Formerly, foreign bills of exchange were much more re- 
garded in the eye of the law than inland ones, as being 
thought of more public concern in the advancement of trade 
and commerce. But now by two ſtatutes, the one 9 & 10 
. c. 17. the other 3 & 4 An. c. g. (hereafter following) 
inland bills of exchange are put upon the ſame footing as 
foreign ones; what was the law and cuſtom of merchants 
with regard to the one, and taken notice of merely as ſuch, 
being by thoſe ſtatutes expreſsly enacted with regard to the 
other. So that there is now in law no manner of difference 
between them. id. 

PROuISsoRY NoTEs, or notes of hand, are a plain and 
direct engagement in writing, to pay a ſum ſpecified, at the 
time therein limited, to a perſon therein named, or ſome- 
times to his order, or often to the bearer at large. Theſe 
alſo, by the ſtatute of the 3 & 4 An. c. g. are made aſſign- 
able and indorſible, in like manner as bills of exchange. But 
by 15 C. 3. c. 51, all promiſſory notes negotiable being for 
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any ſum leſs than 208. ſhall be void. And by 17 G. 3. c. 30. 
all ſuch notes for 208. or above, and under 51. ſhall be alſo 
yoid, unleſs they ſpecify the names and places of abode of 
the perſons to whom made payable, and bear date at the 
time of drawing, and payable in twenty-one days after, and 
the indorſements thereon be made before the expiration of 
the ſaid term. 


2. Statutes concerning Bills of Exchange and Promiſſory Notes. 


By the 9 & 10 V. c. 17. Whereas great damages and 
« other inconveniencies do frequently happen in the courſe 
« of trade and commerce, by reaſon of delays of payment 
« and other neglects on inland bills of exchange in this king- 
« dom, it is enacted, that every bill of exchange drawn in 
« or dated at and from any trading city or town, or any 
« other place within this kingdom, upon any perſon in Lon- 
« don, or any other trading city, town, or place (in which 
&« ſaid bill ſhall be acknowledged and expreſſed the ſaid 
te value to be received), and drawn 12 at a certain num- 
« ber of days, weeks, or months after date thereof, that 
« from and after-preſentation and acceptance of the ſaid bill 
« (which acceptance ſhall be by the under-writing the ſame 
“ under the party's hand ſo accepting), and after the expi- 
te ration of three days after the ſaid bill ſhall become due, 
&« the party to whom the bill is made payable, his ſervant, 
« agent, or aſſigns, may cauſe the ſaid bill to be proteſted by 
te a notary public, and in default of ſuch notary public, by 
« any other ſubſtantial perſon of the city, town, or place, 
« in the preſence of two witneſſes, refuſal or neglect being 
« firſt made of due payment of the ſame. S. 1. 

& Which proteſt ſhall be made and written under a fair 
„ written copy of the bill, in the words or form following: 
« Know all men, that I A. B. on the day of , at 
« the uſual place of abode of the ſaid » have demanded 
« payment of the bill of which the above is the copy, which 


« the ſaid did not pay: wvherefore I the ſaid do 
« hereby proteſt the ſaid bill. Dated at , this day 
« , l ' | 


Which proteſt, ſo made, ſhall within fourteen days be 
« ſent, or otherwiſe due notice given thereof, to the party 
from whom the ſaid bill was received; who is, on pro- 
« ducing ſuch proteſt, to repay the bill, together with all in- 
« tereſt and charges from the day the bill was proteſted ; for 
« which proteſt thall be paid a ſum not exceeding 6d. S. 2. 
« And 
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« And in default or neglect of ſuch proteſt made and ſent, 


or due notice given, within the days before limited, the 
perſon ſo failing or neglecting ſhall be liable to all coſts, da- 
mages, and intereſt, which ſhall accrue thereby. S. 2.” 
And by the 3 & 4 An. c. 9. © Whereas, by there being 
no proviſion made in the foregoing act for proteſting ſuch 
bills in caſe the party on whom they are drawn refuſe to 
accept the ſame, by underwriting the ſame under his hand, 
all merchants and others refull to underwrite ſuch bills 
or make any other than a promiſſory acceptance, whereby 
the good intent of the ſaid act is wholly evaded ; it is 
therefore enaCted, that in cafe, upon preſenting any ſuch 
bill of exchange, the party on whom the ſame ſhall be 
drawn ſhall refuſe to accept the ſame by underwriting it as 
aforeſaid, the party to whom it is made payable, his ſer- 
vant, agent, or aſſigns, may cauſe the bill to be proteſted 
for nom acceptance, as in caſe of foreign bills of exchange: 
for which proteſt ſhall be paid 2s. and no more. S. 4. 
&« Provided, that no acceptance of any ſuch inland bill 
of exchange ſhall be ſufficient to charge any perſon, unleſs 
the ſame be underwritten or indorſed; nor ſhall the 
drawer be liable to any coſts, damages, or intereſt, unleſs 
ſuch proteſt be made for non- acceptance thereof, and 
within fourteen days aſter be ſent, or otherwiſe notice 
thereof be given, to the party from whom ſuch bill was 
received, or left in writing at his uſual place of abode: 
And if ſuch bill be accepted, and not paid before the cx- 
piration of three days after the ſame {hall become due; 
then no drawer of ſuch bill ſhall be liable to any coſts, da- 
mages, or intereſt, unleſs a proteſt be made and ſent, or 
notice given thereof as aforeſaid. S. 5. | 

« Provided, that no proteſt ſhall be neceſſary for non- 
payment of any inland bill of exchange, unleſs the value 
be acknowledged in the bill to be received, and uniels 
iuch bill be drawn for twenty pounds or upwards. S. 6. 
&« And if any perſon accept any ſuch bill of exchange in 
ſatisfaction of any former debt or money due unto him, 
it ſhall be deemed a full payment, if the perſon accepting 
do not take his due courſe to obtain payment, by endea- 
vouring to get the ſame accepted and paid, and make his 
protelt either for non-acceptance or non-payment. S. 7. 
« Provided, that nothing herein ſhall extend to diſcharge 
any remedy that any perſon may have againſt the drawer, 
acceptor, or indorſor. S. 8.“ 
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And by the ſame act of 3 & 4 An. c. 9. PROMTLSSoRY NoTEs 
« may be aſſigned or indorſed, and action maintained there- 
« on, in every reſpect, as on inland bills of exchange. S. 1.“ 

Note—By ſoveral acts of parliament, ſtamp duties are im- 
poſed upon bills of exchange and promiſſory notes, and upon 
proteſts and other notarial acts; for which and the exemptions, 
ſee Burn's Juſtice, title STAMPS. 


3. Indorſement theresf. 


Tar perſon to whom either a bill of exchange or pro- 
miſſory note is made payable, hath 2 a property veſted in 
him (not indeed in poſſeſſion, but in action), by the expreſs 
contract of the drawer in the caſe of a promiſſory note, and 
by his implied contract in the cafe of a bill of exchange, 
namely, that provided the perſon on whom the bill is drawn 
do not pay it, the drawer will: for which reaſon it is uſual, 
in bills of exchange, to expreſs that the value thereof hath 
been received by the drawer ; in order to ſhew the confide- 
ration, upon which the implied contract of repayment ariſes. 
And this property, ſo veſted, may be transferred and aſſigned 
from the payee to any other man; contrary to the general 
rule of the common law, that no choſe in action is aſſignable: 
which aſſignment is the life of paper credit. 2 Black. 468. 

The payee therefore, or perſon to whom or to whoſe order 
ſuch bill of exchange or promiſlory note is payable, may, by 
indorſement or writing his name in dor, or on the back of 
it, aſſign over his whole property to the bearer, or elſe to 
another perſon by name, either of whom is then called the 
indorſee ; and he may aſſign the fame to another, and ſo 
on in infinitum. And a promiſſory note, payable to one or 
bearer, 18 negotiable without any indorſement, and payment 
thereof may be demanded by any bearer of it. Jbid. 

4. Demand. g 

Tur perſon to whom the bill is made payable, or to whom 
it is indorſed, (whether it be a general or particular indorſe- 
ment,) is to go to the perſon on whom it is drawn, and offer 
his bill for acceptance. 2 Black. ibid, 

For if, after the bill is payable, he makes no demand, fo 
that he might have been paid if he had been diligent enough 
then, if the party on whom the bill is drawn ſhall fail, it 
is at the peril of him who keeps the bill. Mad. Caf. 147. 
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5. Acceptance. 


Tur acceptance, ſo as to charge the drawer with coſts, 
mult be in writing, under, or on the back, of the bill, as is 
required by the aforeſaid ſtatutes. 

But a parol acceptance is ſufficient to charge the acceptor 
for the principal ſum, as it was before at common law. And 
there is a proviſo in the act, that the ſame ſhall not extend 
to diſcharge any (other) remedy, that any perſon might haye 
againſt the acceptor. Str. 1000. 

Therefore after the drawee hath accepted the bill, either 
verbally or in writing, he thereby renders himſelf liable to 
pay it: for it is now a contract on his fide, grounded on an 
acknowledgment that the drawer hath effects in his hands, 
or at leaſt credit ſuſſicient to warrant the payment. 2 Black, 


ibid. 
6. Proteſt on Non- Acceptance. 


Ir the drawee refuſes to accept the bill, and it be of . 
value of 291. or upwards, and expreſſed to be for value re 
ceived, according to the ſtatute aforeſaid, the payee or in- 
dorſee may proteſt it for non- acceptance; which proteſt 
muſt be made in writing, under a copy of ſuch bill, by ſome 
notary public, as aforeſaid z or, if no ſuch notary be reſident 
in the place, then by any other ſubſtantial inhabitant, in the 
preſence of two witneſſes z and notice of ſuch proteſt muſt, 
within fourteen days after, be given to the drawer. 2 Black. 
ibid. 

And the drawer, on producing ſuch proteſt, is bound to 
make good to the 70 or indorſee, not only the amount of 
the ſaid bill (which he is bound to do, within a reaſonable 
time after non- payment, without any proteſt, by the rules 
of the common law); but alſo intereſt and all charges, to 
be computed from the time of making ſuch proteſt: But if 
no proteſt be made or notified to the drawer, and any da- 
mage accrues by ſuch neglect, it ſhall fall on the holder of 


the bill. Bid. 


7. Proteſt for Non-Payment after Acceptance. 


IF the bill be accepted by the perſon on whom it is drawn, 
and after acceptance he fails or refuſes to pay it within three 
days after it becomes due (which three days are called day' f 


grace), the payee or indorſce is then to get it proteſted tor 
non- 
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non-payment, in the ſame manner, and by the ſame per- 
ſons, who are to proteſt it in caſe of non-acceptance : and 
ſuch proteſt mult alſo be notified, within fourteen days after, 
to the drawer. And the drawer, on producing ſuch proteſt, 
is bound to make good the ſame, in like manner as when the 
bill is proteſted for non-acceptance. 2 Black. ibid. 

And in the ſaid days of grace, no allowance is made for 
Sundays and holidays. 1 Salk. 128. 

If & perſon, upon whom a bill is drawn, abſconds be- 
fore the day of payment, he to whom it is 22 may pro- 
teſt it, in order to have better m_y or the payment, 
and to give notice to the drawer of the abſconding : and 
after the time of payment is incurred, then it ought to be 
proteſted for non-payment, the ſame day of payment or 
aſter it. But no proteſt for non-payment can be before the 
day that it is payable. L. Raym. 743. 


8. Remedy over againſt the Drawer or Indorſor. 


IF the bill be an indorſed bill, and the indorſee cannot 
get the perſon upon whom it is drawn to diſcharge it ; he 
may call upon either the drawer or indorſor, or if the bill 
bath been negotiated through many hands, upon any of the 
indorſors : for each indorſor is a warrantor for the payment 
of the bill, which is frequently taken in payment as much 
(or more) upon the credit of the indorſor, as of the drawer. 
And if ſuch indorſor, ſo called upon, has the names of one 
or more indorſors prior to his own, to cach of whom he is 
properly an indorſee; he alſo is at liberty to call upon any 
of them to make him ſatisfaction; and ſo upwards. But 
the firſt indorſor hath nobody to reſort to, but the drawer 
=P 2 Black. ibid. 

nd what hath been ſaid of bills of exchange, is appli- 
cable alſo to promiſſory notes that are indorſed over, and 
negotiated from one hand to another : only that, in this 
Caſe, as there is no drawee, there can be no proteſt for non- 
acceptance; or, rather, the law conſiders a promiſſory note 
in the light of a bill drawn by a man upon himſelf, and ac- 
cepted at the time of drawing. And, in cafe of non-pay- 
ment by the drawer, the ſeveral indorſces of a 2 
note have the ſame remedy, as upon bills of exchange, again 
the prior indorſors. Bid. 

To intitle an indorſee of an inland 50, of exchange to bring 
an action againſt the indor/or, on failure of payment by the 
perſon upon whom the bull is drawn ; it is not neceſſary a 
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make any demand of, or inquiry after, the firſt drawer. And 
the caſe is exactly the ſame upon promiſſory notes, when the 
reſemblance between them is rightly underſtood. While a 

romiſſory note continues in its original ſhape of a promiſe 
— one man to pay to another, it bears no ſimilitude to 
a bill of exchange. When it is indor/ed, the reſemblance 
begins. For then, it is an order by the indorſor, upon the 
maker of the note, (his debtor, by the note, ) to pay to the 


indorſee. The indorſor is the drawer ; the maker of the 


note is the acceptor; and the indorſec is the perſon to whom 
it is made payable. The indorſor only undertakes, in caſe 
the maker of the note doth not pay. The indorſee is bound 
to apply to the maker of the note. He takes it upon that 
condition, and therefore mult, in all caſes, know who he is, 
and where he lives; and, if after the note becomes payable, 
he is guilty of a neglect, and the maker becomes inſolvent, 
he loſes the money, and cannot come upon the indorſor.— 
Bur. Mansf. 676. 

Therefore, beſore the indorſee of a promiſſory note brings 
an action againſt the indorſor, he muſt ſhew a demand or 
due diligence to get the money from the maker of the note; 
Juſt as the perſon, to whom a bill of exchange is made 
payable, muſt ſhew a demand or due diligence to get the 
money from the acceptor, before he brings an action againſt 
the drazver; that is, in both caſes, application muſt be made to 
the perſon from whom the money is ſuppoſed to be due. id. 

And therefore, in all caſes, in actions upon inland bills 
of exchange, by an indorſee againſt an indorfor, the plain- 
tiff muſt prove a demand of, or due diligence to get the 
money from the dratoce or acceptor, but need not prove any 
demand on the drawer : And in actions upon — 
notes, by an indorſee againſt the indorſor, the plaintiff mu 
prove a demand of, or due diligence to get the money from 
the maker of the note. Bur. Mansf. 678. 

When a bill of exchange is indorſed by the perſon to whom 
it was made payable, as between the indorſor and indorſee, it 
is a new bill of exchange, and the indorſor ſtands in the 
place of the drawer. The indorſee doth not truſt to the 
credit of the original drawer, he perhaps may not know 
whether ſuch a perſon exiſts, or where he lives, or whether 
his name may have been forged. The indorſor is his drawer, 
and the — in whom he truſted if the drawee ſhould not 
Pay the money. And there is no difference, in this reſpect, 

tween foreign and inland bills of exchange. Id. 674. 
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9. Caſe of Bills loft or forged. 

In the aforeſaid act of 9 & 10 V. c. 17. there is a pro- 
viſo, that if any inland bill of exchange ſhall be % or miſ- 
carried, within the time limited for payment thereof, the 
drawer ſhall be obliged to give another bill of the ſame te- 
nor: the perſon to whom it ſhall have been delivered, giv- 
ing ſecurity (if demanded) to the drawer, to indemnify him 
againſt all perſons whatſoever, in caſe the ſaid bill fo alleged 
to be loſt or miſcarried ſhall be found again. 

If a bank bil! be loſt, an action of trover may be brought 
againſt the finder, becauſe he hath no title; though pay- 
ment to him would indemnify the bank : but if the finder 
transfers it over for a valuable conſideration, an action ſhall 
not be brought againſt him to whom it is transferred, by 
reaſon of the courſe of trade, which creates a property in 
the aſſignee or bearer. 1 Salk. 126, 

If the mail be rebbed of a bank note, and afterwards the 
note is received in payment; the true owner is not intitled 
to recover it, againſt the perſon who came lawfully by it, 
for a valuable conſideration, or in the, common courſe of 
trade. Burr. Mansf. 45 2. 

If a bill is accepted by the perſon upon whom it is drawn, 
and the money paid by him to an indorſee, and the bill af- 
terwards appears to have been forged ; the indorſee ſhall not 
pay back the money to the acceptor : for he ſhould have in- 
quired and fatisfied himſelf whether the bill was genuine or 
not; or ſuppoſing no neglect to be in him, yet there is no 
reaſon to throw off the loſs from one innocent man upon an- 
other innocent man. Burr. Mansf. 4357. 


BILL OF SALE is a ſolemn contract under ſeal, where- 
by a man paſſes the right or intereſt that he hath in goods 
and chattels. For if a man promiſes to give any chattels 
without valuable conſideration, or without delivering poſ- 
ſeſſion, this doth not alter the property, becauſe it is dum 
pactum, whereon ariſes no action. But if a man ſells goods 
by deed under ſeal duly executed, this alters the property 
between the parties, though there be no conſideration, or 
no delivering of poſſeſſion, becauſe a man is eſtopped to de- 
ny his own deed, or affirm any thing contrary to the mani- 
teſt ſolemnity of contracting. But by ſtatute 13 Eliz. c. 5. 
all conveyances of lands, goods, md chattels, to avoid the 
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debt or duty of another, ſhall, as againſt the party whoſe 

gebt or duty is ſo endeavoured to be avoided, be utterly 

void; except grants made bona fide, and on good (which is 
conſtrued a valuable conſideration. 

If a man makes a bill of ſale of all his goods, in conſider. 
ation of blood and natural affection to his fon, or one of his 
relations, it is a void conveyance in reſpect of creditors ; for 
the conſideration of blood and natural affection, which are 
made the motives to this gift, are eſteemed in their nature 
inferior to valuable conſiderations, which are neceſſarily re. 
quired in ſuch ſales. | | 

If a man, being indebted to two perſons, makes a ſecret 
conveyance to one of them of all his goods and chattels, in 
ſatisfaction of his debt; but notwithſtanding continues in 
poſſeſſion of them, and ſells ſome of them, and ſets his 
mark (as of ſheep) on others of them, this is fraudulent, 
and ſhall nct prevent the other creditor of his execution far 
his juſt debt. For though ſuch ſale hath one of the quali- 
fications required for a good conveyance, being made to a 
creditor for a real debt, and conſequently on a valuable cos 
fideration, yet it wants another eflential conſideration, fer 
the owner's continuing in poſſeſſion is a fixed and undoubtd 
character of a fraudulent conveyance, becauſe the poſſeſſion 
is the only indicium of the property of a chattel, and ther- 
fore this ſale was not made bona fide. 

And as the owner's continuing in poſſeſſion is an un- 
doubted badge of a frauqdulent- conveyance, ſo there are 
other marks and characters of fraud; as, a general convey- 
ance of them all without any exception : for it is hardly to 
be preſumed, that a man will ſtrip himſelf intirely of all his 
perſonal property, not excepting his bedding and wearing ap- 
parel, unleſs there was ſome ſecret agreement for a private 
occupancy of all or ſome part of the goods for his: ſupport: 
as alſo a ſecret manner of tranſacting ſuch bill of ſale, and 
unuſual claufes in it, as that it is made honeſtly, truly, and 
bona fide, are marks of fraud and colluſion ; for ſuch an an- 
ful and forced dreſs and appearance give a ſuſpicion and jea- 
louſy of ſome defeCt varniſhed over with it. 3 Co. 80. 


BIRTHS. By the 23 G. 3. c. 67. a ſtamp-duty is im- 
poſed upon the regiſtering of every birth or chriſtening. 
And by the 25 C. 3. c. 75. the ſame ſhall extend to all Pro- 
teſtant Diſſenters. | 
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BISANTIUM, Be/ant, a coin firſt coined by the weſtern 
emperors at Bizantium or Conſtantinople. It was of two ſorts, 
gold and ſilver; both of which were current in England. 


BISHOP, from the Saxon 6b:/cop (epiſcopus), ſignifies an 
overſeer or ſuperintendant ; the biſhop being ſo called, from 


chat watchfulneſs, care, charge, and faithfulneſs, which by 


his place and dignity he hath and oweth to the church. 
Biſhops in this kingdom at firſt were elective by the 
clergy and people; but theſe popular elections being found 
to be inconvenient, they were alterwards appointed by the 
king, by delivery of a ring and paſtoral ſtaff, the ring as a 
token that the biſhop was wedded to the church, and the 
paforal aff as ſignifying that he was now become a ſhepherd 
of Chriſt's flock. | 
But the pope, who in proceſs of time got himſelf advanced 
to be head of the church, diſliked that the biſtops ſhould 
have any dependence upon princes, and therefore brought it 
about, that the canons in cathedral churches ſhould have 
the election of their biſhops ; which elections were uſually 
confirmed at Rome. | 
Afterwards, in the reign of king Hen. 8. they were made 
elective by the deans and chapters (without the pope) by 
the king's nomination. Which having in effect only the ap- 
pearance of an election, in the reign of king Ed. 6. they 
were made donative by the king's letters patent without elec- 
tion: but afterwards, in the reign of queen Mary, this was 
again altered, and reduced to the ſtandard of king Hen. 8. 
by election of the dean and chapter; which method .ſtill 
continues. In order whereunto, when a biſhop dies or is 
tranſlated, the dean and chapter certify the king thereof in 
chancery; upon which the king iſſues a licence to them to 
proceed to an election; which licence is called a conge d'eſlire, 
which in French ſignifies leave to ele, And with the licence 
he ſends a letter miſſive, containing the name of the perſon 
whom they ſhall elect; which if they ſhall refuſe to do, 
they incur the penalty of a premunire. | | 


BISSEXTILE, leap year, ſo called becauſe the fixth day 
before the calends of March {wviz. Feb. 24.) is tavice rec- 
koned ; ſo that the biſſextile year hath one day more than 
the others, and happens every fourth year. 'This intercala- 
tion of a day was firſt contrived by Salius Ceſar, to make 


the year agree better with the courſe of the ſun, 
12 BLACK 
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BLACK ACT is an act of parliament made in the g G. 2, 
occaſioned by the outrages committed by perſons with their 
faces blacked or otherwiſe diſguiſed, who appeared in Ep. 
ping foreſt near Waltham in Efjex, and deſtroyed the deer 
there, and committed divers other enormities; by which it 
is enacted, that if any perſons armed with ſwords, fire arms, 
or other offenſive weapons, and having their faces blacked 
or otherwiſe diſguiſed, ſhall appear in any foreſt, chaſe, 
park, paddock, or ground incloſed where deer have been 
uſually kept; or in any warren or place where hares or 
conies have been uſually kept, or in any high road, open 
heath, common, or down; or ſhall hunt, wound, or kill 
any red or fallow deer; or rob any warren or place where 
hares or conies are uſually kept; or ſhall ſteal any fiſh out 
of any river or pond ; they ſhall be guilty of felony with. 
out benefit of clergy. : 


BLACK GAME. Sce Mook Gams. 


BLACK LEAD: Forcibly entering into any mine or wad 
hole of black cawke or black lead, or ſtealing any ore from 
thence, is by ſtatute 25 G. 2. c. 10. made felony and trank- 
portation. 


BLACK MAIL. Maile, in French, is a ſmall piece of 
money, and in 9 Hen. 5. ſilver halfpence here were termed 
mailes, In a large acceptation, the word maile ſignifies a 
rent in general, paid either in money, corn, cattle, or other 
goods, as geeſe maile, cow maile, and the like; and in 
Scotland, maile is ſtill the common word for rent. White 
maile, white rents, vulgarly called quit rents, were rents 
paid in filver, and thereby diſtinguiſhed from work day 
rents, cummin rents, corn rents, and the like. Blackmaile, 
or black rents, ſeem properly to have been rents paid in cat 
tle, otherwiſe called neat-geld ; but more largely taken, it 
ſignifies all rents not paid in ſilver, by way of diſtinction 
from the redditus albi, blanck farms or white rents. E- 
torting blackmaile in the northern counties, under pretence 
of protection againſt robbers and ſpoil takers, is by the 
43 Elia. c. 13. made felony without benefit of clergy. 


BLANCK FARM was anciently a rent paid in filver, 
otherwiſe called whize rent; in contradiſtinction from rent 


aid in cattle, corn, or the like. 2 Inf. 19. | 
P 2 2 iſt. 19 BLANK 
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BLANK BAR is the ſame with what is called a common 


bar, and is the name of a plea in bar, which in an action of 
treſpaſs is put in to oblige the plaintiff to aſſign the certain 
place where the treſpaſs was committed. Cro. Fa. 594. 


BLASPHEMY. See PROPHANENESs. 
BLOOD CORRUPTED. See CorrueriON or BLoop. 
BLOODWITE, an amercement for bloodſhed : a grant 


from bloodwite in ancient charters is an exemption from 
amercements of that kind. 


BLOODY HAND, is one of the four kinds of circum- 
ſtances by which an offender is ſuppoſed to have killed deer 
in the king's foreſt. And it is where a treſpaſſer is appre- 
hended in the foreſt, with his hands or other parts bloody, 
though he be not found chaſing or hunting the deer. Manu. 


BOIS, Fr. wood; Subbois, underwood. 


BONA FIDE, is that which is done with good faith, 
honeſtly, without any fraud or deceit, 


BONA NOTABILIA. Where a perſon dies, having at 
the time of his death goods in any other dioceſe, beſides 
his goods in the dioceſe where he dieth, amounting to 
the value of 5 J. in the whole, he is ſaid to have bona nota- 
bilia; in which caſe, proof of his will, or granting admi- 
niſtration, belongs to the archbiſhop of the province, 
1 Rall Abr. gos. 

But where by compoſition or cuſtom in any county, bona 
netabilia are rated at a greater ſum, the ſame is to continue 
unaltered : as in the dioceſe of Landon it is 10/. by compo- 
ſition. 4 Inf. 335. 

If a perſon happens to die, in another dioceſe than that 
wherein he lives, on a journey; what he has about him 
ſhall not be bona notabilia. Swin. 438. 

Debts owing to the deceaſed are bona notabilia, as well as 
goods in poſſeſſion ; and they ſhall be bona notabilia in that 
dioceſe where the bonds or other ſpecialties are, and not 
where the debtor inhabits. But bills of exchange, or other 
debts by ſimple contract, ſhall be b-na netabilia in that place 
where the debtor is. 1 Roll's Abr. gog. 

1 Where 
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Where a man dies poſſeſſed of bona notabilia, both in 
the province of Canterbury, and in the province of Vn, 
the will muſt be proved either before both metropolitans, if 
within each of their juriſdictions there be bona notubilia in 
divers dioceſes; or elſe, if there be not ſo in any of the 
places, then before the particular biſhops in thoſe ſeveril 
dioceſes where the goods are. Wentw. 46. 


1. A BOND, or obligation, is a deed whereby one doth 


bind himſelf, his heirs, executors, and adminiſtrators, to 


pay a certain ſum of money, or do fome other act; and 
there is generally a condition added, that if he doth perform 
ſuch act, the obligation ſhall be void, or elſe remain in full 
force; as performance of covenants, ſtanding to an award, 
payment of rent, or re-payment of a principal ſum of mo- 
ney, with intereſt, which principal ſum is uſually half of 
the penal ſum ſpecified in- the bond. 2 Black. 340. 

He that enters into the obligation or bond is the obligor, he 
to whom it is made is the od/igee. 

2. If the condition of a bond be impoſſible at the time 
of making it, or be to do a thing contrary to ſome rule of 
law that is merely poſitive, or be uncertain, or unintelligible, 
the condition alone is void, and the bond ſhall ſtand fingle 
and unconditional z for it is the folly of the obligor to enter 
into ſuch an obligation, from which he can never be re« 
leaſed, 2 Black. 340. 

3. If it be to do a thing that is malum in ſe, as to invade 
a man's private property, the obligation itſelf is void; for 
the whole is an unlawful contract, and the obligee ſhall take 
no advantage from ſuch a tranſaction. Hid. 

80 a bond to a woman, as tlie price of her proſtitution, 

is void; and ſhe ſhall recover nothing. Burr. Many. 
1508, 
5 If the condition, in its own nature, is impoſſible, as 
if a man is bound in an obligation, with condition that if the 
obligor do go from Jondon to Rome in three hours, that then 
the obligation ſhall be void; this condition is void and im- 
poſſible, but the obligation ſtandeth good. 1 nfl. 206. 

5. But if the condition be poſſible at the time of making 
it, and afterward becomes impoſſible by the act of God, 
the act of law, or the act of the obligee himſelf; there the 
penalty of the obligation is ſaved : for no prudence or fore» 
ght of the obligor could guard againſt ſuch a contingency. 
As it a man be bound with condition that he ſhall appr 
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the next term in ſuch a court, and before the day the obligor 
deth, the obligation is ſaved. 1 /. 206. 

6. But it is commonly holden, that if the condition of a 
boud be agaiuſt law, the bond itſelf is void. But herein 
the law diſtinguiſheth between a condition againſt law for 
the doing of any act that is malum in ſe, and a condition 
againſt law that concerns not any thing that is malum in ſe ; 
but therefore is againſt law becauſe it is either repugnant to 
the tenor or againſt ſome maxim or rule of the law; and 
therefore in this caſe the condition is-void, but the bond is 
abſolute. 1 17. 206. 

So if a man be bound, with a condition to make a deed 
of feoffment to his wife; the condition is void, becauſe it is 
againſt a maxim in law: but the bond is good. 1 1ſt. 206. 

7. A voluntary bond, without conſideration, if there be 
no fraud in obtaining it, is obligatory, and ſhall operate as a 

ift; but it ſhall not be paid in a courſe of adminiſtration, 
b as to take place of real debts, even by ſimple contract: yet 
it ſhall be paid before legacies. 1 Cha. Ca. 157. 1 Ath. 294. 

8. If a bond has no date, or a falſe date, if it be ſealed 
and delivered it is good; and ſhall bear date from the time 
of the delivery. 5 Mod. 282. 

A bond dated on the ſame day on which a releaſe is made 
of all things until the day of the date, is not thereby diſcharged : 
but otherwiſe it is, if until the date. 2 Roll's Rep. 255. 
If the condition for payment of money be made impoſ- 
ſible, as to make payment on the zoth of February ; it ſhall 
be paid preſently. Mood, b. 2. c. 3. a 3 

9. If the words in a bond, at the end of the condition, 
then this obligation to be void, are omitted, the condition will 
be void, but not the obligation: but if the words or elſe ſhall 
„and in force be left out, it has no effect to hurt either the 
condition or obligation. 

10. If a man bud himſelf, his executors or adminiſtra- 
tors are bound though they be not named]; but ſo it is not of 
the heir. 1 It. 209. | 

For an heir is not bound, unleſs he be named expreſsly in 
the bond. Dyer, 14. 271. 

If a man binds (as is viſual) himſelf, his heirs, executors, 
and adminiſtrators, after the death of the obligor, the ob- 
ligation deſcends upon his heir, who (on defect of perſonal 
aſlets) is bound to diſcharge it, provided he hath real aſſets 
by deſcent as a recompence. 2 Black. 340. 

In equity indeed, in favour of the heir at law, the perſon- 
al eſlate is often directed to be applied firſt in diſcharge of 

14 the 
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the bond; but at law there is no ſuch diſtinction, but the 
creditor may proceed againſt the heir if he pleaſes, and he 
hath no remedy in a court of law. 2 Ak. 426. 

11. If the condition is not performed, the bond becomes 
ſorfeited or abſolute at law ; but in ſuch caſes the courts of 
equity have relieved : and by the 4 Ar. c. 16. / 13. in an 
action at law, on the defendant's bringing into court the 
principal, intereſt, and coſts, he ſhall be diſcharged. 

12. Where a bond is conditioned for payment of money, 
and no time is limited, in this caſe the money is to be paid 
preſently, that is, in convenient time. 1 If. 208, 

And yet there is a diverſity between the condition of a 
bond, which concerns the doing of a tranſitory act without 
limitation of any time, as payment of money, delivery of 
writings, or the like, for there the condition is to be per- 
formed preſently, that is, in convenient time; and when by 
the condition of the obligation the act that is to be done to 
the obligee is of its own nature local, ſor there the obligor 
(no time being limited) hath time during his life to perform 
it, as to make a feoffment, or the like, if the obligee doth 
not haſten the fame by requeſt. 1 Wt 208. 

In caſe where the condition of the obligation is local, 
there is alſo a diverſity, when the concurrence of the obli- 
gor and the obligee is requiſite (as in the ſaid caſe of a feof 
ment), and when the obligor may perform it in the abſence 
of the obligee, as to acknowledge ſatisfaction in the court of 
king's bench, although the acknowledgment of ſatisfaction 
is local, yet becauſe he may do it in the abſence of the obli- 
gee, he muſt do it in convenient time, and hath not time 
during his life. Id. 

But where the concurrence of both parties is requiſite, 
and no place is mentioned for performance of the condition, 
the obligor is bound to find out the perſon of the obligee, it 
he be in England, and tender the money; otherwiſe the 
bond will be forfeited : but when a place is appointed, he 
need ſeek no further. 1 %. 210. 

13. If Teveral days are mentioned for payment of money 
upon a bond, the obligation is not forfeited, nor can be 
ſucd, until all the days are paſt. 1 . 292. 

14. Ina bond where ſeveral are bound ſeverally, the obli- 
gee is not at his election to ſuc all the obligors together, or 
all of them apart, and have ſeveral judgments and exccu- 
tions; but he ſhall have ſatisfaction only once; for if it 
Le of one only, that thall diſcharge the reſt. Dyer, 19. 
310. 

Put 
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But he ſhall not ſue ſeveral of them jointly, omitting the 
reſt, As if three bind themſelves jointly and ſeverally, any 
ore of them may be ſued alone; but two of them cannot 
be ſued, but either all or one. 1 RelPs Abr. 148. 

A releaſe to one obligor is a releaſe to all, both in l and 
equity. 1 Atk. 294. 

15. If à bond of 100 J. be made with condition for the 
payment of 5o/. at a day, and at the day the obligor tender 
the money, and the obligee refuſes the ſame; yet in an ac- 
tion of debt upon the obligation, if the defendant plead the 
tender and refuſal, he muſt alſo plead that he is yet ready to 
pay the money, and tender the ſame in court. 1 1%. 207. 
16. After aſſignment of a bond, the money in equity 1s 
the aſſignee's; and payment to the obligor, after notice of 
the aſſignment, is not good. 2 Vern. 540. 

17. It is ſaid, that if a bond be of 20 years ſtanding, and 
no demand be proved thereon, or good cauſe of fo long for- 
bearance ſhewed to the court, it ſhall be intended paid. 
2 Att. 144. 

But in the caſe of X. v. Stephens, M. 31 G. 2. Lord 
Mansfield ſaid, that there is no direct and expreſs limitation 
of time when a bond ſhall be ſuppoſed to have been ſatiſ- 
fied : the general time indeed is commonly taken to be about 
20 years, but he had known lord Raymond leave it to a jury 
upon 18 years. Burrow. Mangf. 434. 

The indorſement of intereſt being paid within 20 years, 
may be given in evidence, though under the hand of the 
obligee, the obligee being dead, and no circumſtances ap- 
pearing that the indorſement was fraudulently made to take 
away the preſumption from length of time. Sr. 826. 


BOOK-LAND was ſo called becauſe it was held by deed 
or writing under certain rents and ſervices, and in effect dif- 
fered in nothing from free ſocage land : and from hence have 
ariſen all the freehold tenants which hold of particular ma- 
nors, and owe ſuit and ſervice to the ſame. It was ſo de- 
nominated in contradiſtinction to f#/k-land, which was held 
by no aſſurance in writing, but diſtributed among the com- 
mon folk or people at the pleaſure of the lord, and reſumed 


at his diſcretion; and was no other than villenage. 2 
Black. 90. 


30OKS8. No perſon ſhall import for ſale, or ſhall ſe! 
or expoſe to ſale, any book firſt printed in this kingdom, and 
reprinted 
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reprinted elſcwhere ; on pain of forfeiting the ſame, and alſo 
57. and double the value of every ſucli book. 12 G. 2. c. 36, 

In the caſe of Millar and Taylcr, in the king's bench, E. 

G. 3- it was determined, that an excluſive copyright in 
authors ſubſiſted by the common law. But afterwards, in 
the cale of Donaldſon and Becket, before the houſe of lords, 
22d February 1774, it was determined by the lords, that 
no copyright ſubſiſts in authors, after the expiration of the 
ſeveral terms created by the ſtatute 8 An. c. 19. which 
enacts, tliat the author of any book, and his aſſigns, ſhall 
have the ſole liberty of printing and re- printing the ſame for 
fourteen years, to commence from the day of the firſt publi- 
cation thereof, and no longer; except that if the author be 
living at the expiration of the ſaid term, the ſole copyright 
ſhall return to him for other fourteen, years: and if any 
other perſon ſhall print or import, or ſhall ſell or expoſe to 
ſale any ſuch book without the conſent of the proprietor, he 
ſhall forfeit the ſame, and. alſo one penny for every ſheet 
thereof which ſhall be found in his poſſeſſion.— But this ſhall 
not expoſe any perſon to the ſaid forfeitures, unleſs the title 
thereof before publication be entered in the regiſter book of 
the Company of Stationers. | 

And nine copies of each book, on the beſt paper, ſhall, 
before publication, be delivered to the warchouſe-keeper of 
the Company of Stationers, for the uſe of the Royal Libra- 
ry, the libraries of the two Univerſities in England, the four 
univerſities in Scotland, the library of Sion college, and of 
the face of advocates at Zdinburgh ; on pain of forfeiting 
the value tnercof, and alſo 5 /. | 


BORD-*IALFPENNY, a ſmall toll, by cuſtom paid to 
the lord of the town fer ſctting up boards, tables, or booths, 


in a fair or m t. 


BORGH-RBRECHE, a breach of the peace within tlic 
borgh or pledge, for the preſervation of which peace the 
members of the decennary or frank pledge were ſuretics for 
each other. Upon breach of the peace, their bond or al- 
ſurance was forfeited : from which forfeiture ſeveral ancient 
charters granted, to particular perſons or bodics corporate, an 


immunity to be free from borgh-breche. 


BOROUGH /burg, Saxon) ſignified originally a walled 
town or other ſortiſicd place, perhaps from the Greek word 
| TUpy% 
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og, But now it is uſed to denote any town corporate 
which is not a city. 


BOROUGH ENGLISH; ſo named in contradiſtinction 
as it were to the Norman cuitoms, is a cuſtom in divers an- 
cient boroughs, of the youngeſt ſon ſucceeding to the bur- 
gage tenement on the death of his father. 2 Black. 83. 


BOROUGH-HOLDERS. See BoxsnorL Des. 


BORROWING, or Hiring, are contracts, the ſame in law 
whereby the poſſeſſion and a tranſient property is tranſ- 
ferred for a particular time or uſe, and to be returned as 
ſoon as the time is expired, or the uſe performed. If a 
thing lent for uſe, be uſed to any other end or purpoſe than 
that for which it was borrowed, the party may bring his ac- 
tion for it, though it be no worſe : and if what is borrowed 
be loſt, althongh not by any negligence of the borrower, as 
if he be robbed of it, or where the thing is impaired or de- 
ſtroyed by his neglect, admitting it to be put to no more ſer- 
vice than that for which borrowed, he mutt make it good; 
ſo where I borrow a horſe and put him in an old rotten 
houſe likely to fall, and it does fall and kills him, I muſt an- 
{wer for the horſe ; but if the goods borrowed periſh by the 
act of God in the right ufe of them; as where I put the 
horſe in a ſtrong houſe, and it fall and kill him, or he dies 
by diſeaſe, or by default of the owner, I ſhall not bg 


chargeabje, Co. Lit. 8g. 2 Black. 453. 
BORSHOLDER contains within it the meaning of tith- 


ing-man, borowhead, headborow, third-borow, and chief 
pledge; and is made up of the Savon berge, borroaw, or bor- 
hoe, a pledge, and ealder, the elder, chief, or head; and 
berſbalder in one word is the chief or head of the ſureties or 
pledges. For after the kingdom was divided into hundreds, 
and thoſe hundreds again into tithings, conſiſting each of ten 
men with their families, each of whom was to be ſurety or 
Pledge for the other, thoſe ten men choſe one of their num- 

er to ſpeak and to do in the name of them all, he was 
there fore in ſome places called the tithing- man, in other places 
the berzes elder (whom we now call Hr), in other places 
the borohead or headborrow, and in other places the chicf 


pledge. Lamb. Conyt. 
BOSCAGE 
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BOSCAGE is that food which wood and trees yield to 
cattle, as of leaves and croppings; and herein differs from 
pannage, which conſiſts of the fruit of ſuch trees, as acorns, 
crabs, or maſt. It ſeems alſo to have ſignified a duty paid 
for the privilege of dead or windfall wood in the foreſt ; and 
a grant to be quit of boſcage is, to be diſcharged from the 
payment of ſuch duty. 


BOSARIA, wood houſes, ſheds (or ſhades) for cattle. 


BOTE, Sax. fignifies a recompence, ſatisfaction, or 
amends, or from baten, Dutch, profit or advantage. Hence 
came the old word manbzote, denoting a compenſation for a man 
flain. There are alſo houſe-bote, cart-bote, hedge-bote, plough- 
bote, ſignifying privileges of tenants in cutting wood for thoſe 
uſes: and theſe the tenant or leſſce may take from off the 
land let or demiſed to him, without waiting for any leave, 
aſſignment, or appointment of the leſſor, unleſs he be re- 
{trained by ſpecial covenant to the contrary, 2 Black. 35. 


BOTELESS, or beotleſs, without recompence, reward, or 
ſatisfaction made, or uſeleſs, unprofitable, or without ſuc- 
cels. 


BOTTOMRY is in the nature of a mortgage of a ſhip; 
when the owner takes up money to enable him to carry 
on his voyage, and pledges the keel or bottom of the ſhip 
as a ſecurity for repayment. In which caſe it is underſtood, 
that if the ſhip be loſt, the lender loſes alſo his whole money; 
but if it returns in ſafety, then he ſhall receive back his 
principal, and alſo the premium or intereſt agreed upon, 
however it may exceed the legal rate of intereſt. And this 
is allowed to be a valid contract in all trading nations, for 
the benefit of commerce, and by reaſon of the extraordi- 
nary hazard run by the lender. And in this caſe the ſhip and 
tackle, if brought home, are anſwerable (as well as the per- 
ſon of the borrower) for the money lent.—But if the loan is 
not upon the veſſel, but upon the goods and merchandize, 
which mult neceſſarily be fold or exchanged in the courſe of 
the voyage; then only the borrower, perſonally, is bound to 
anſwer the contract; who, therefore, in this caſe is ſaid to 
take up money at reſpondentia (for which himſelf only is re- 


ſponſible). 2 Black. 453, 
| BOVATA 
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BOVATA TERRE, an oxgang, being as much land 


as one yoke of oxen can plough in a year. 


BOUCHE OF COURT (from bouche, a mouth) was a 
certain allowance of proviſion from the king, to his knights 
and ſervants that attended him in any military expedition. 


BOWBEARER, an under officer of the foreſt, whoſe of- 
fice it is to overſee and make inquiry of all treſpaſſes done 
either to the vert or veniſon. we 


BRACETUS, Fr. brachet, a hound, chiefly of the larger 
kind; as brace/et was of a ſmaller kind, a beagle. So brace- 
narius was the huntſman or maſter of the hounds. 


BRASIUM, malt. So braciator (from the Fr. braſſeur ) is 
a maltſter or malt- maker. But in ſome of the ancient ſta- 
tutes, breciator is taken for a brewer; and braciatrix was the 
woman who ſold ale, againſt whom, if the offended againſt 
the aſſiſe of ale, the puniſhment of the tumbrel was ordained 
by the ſtatute 51 H. 3. c. 6. In ſome manors the tenants 
were bound by their tenure to dry the lord's malt at his kiln, 
on his finding them wood for that purpoſe. 

BREACH ſignifies where a perſon commits any breach of 
the condition of a bond, or of his covenant entered into; in 
which caſe, upon an action brought, the plaintiff muſt aſ- 
ſign the breach, otherwiſe he will have no cauſe of action. 
1 Saund. 102. And when a breach is aſſigned, it muſt not 
be general, but muſt be particular; as in an action of cove- 
nant for not repairing of houſes, the breach ought to be aſ- 
ſigned particularly, what is the want of reparation. But on 
mutual promiſe, for one to do an act, and in conſideration 
thereof another to do ſome act, as to iell goods for ſo much 
money, a general breach that the defendant hath not per- 
formed his part is well aſſigned. 3 Lev. 319. | 

In cafe of a bond for performance of an award, if the de- 
fendant pleads any matter by which he admits a non-perform- 


ance, and excuſes itz the plaintiff in his replication muſt | 


ſhew the award, and aſſign the breach, that the court may 
ſee an award was made, and judge whether it was good or 
not; for if it ſhould be of a void part thereof, it need not 
be performed. 1 Salk, 138. 

Where 
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Where a thing is to be done by a perſon or his aſſigns, the 
breach muſt be alleged that it was done neither by the one 
nor the other. 5 Mad. 133. | 

If ſeveral breaches are aſſigned, and the defendant demurs 
upon the whole declaration; the plaintiff ſhall have judg- 
ment for all that are well aſſigned, for they are as ſeveral ac- 
tions, Cro. Ja. 557. 

In actions on bonds, or any penal ſum for non-perform- 
ance of covenants, the plaintiff may aſſign as many breaches 
as he ſhall think fit, and the jury may aſſeſs damages for 
ſuch of the breaches as the plaintiff upon the trial ſhall prove 
to have been broken. 8 & 9g W. c. 11. 


BREDWITE, a fine or penalty impoſed for defaults in 
the aſſiſe of bread. 


BREHON law, in Ireland, was ſo called from the Iii 
name of judges, who were denominated brehons. At 
time of the conqueſt of Ireland by king Henry the Second, 
the Triſh were governed by this law, But by ſeveral kings of 
England, ſucceſhvely, this law was injoined to be aboliſhed, 
and the laws of England to be received in the place of it. 
But many of the 1r;/ ſtill adhered to their brehon law; and 
ſo late as the reign of qucen Elizabeth, the wild natives till 
kept and preſerved this their ancient law, which is deſcribed 
to have been “a rule of right unwritten, but delivered by 
tradition from one to another, in which oftentimes there 
appeared great ſhew of equity in determining the right be- 
tween party and party, but in many things repugnant both 
to God's law and man's law.” Spencer's State of Ireland, 
1513. 1 Black. 1cc. 


BREVE is any writ by which a perſon is ſummoned or at- 
*tached to anſwer an action, or whereby any thing is com- 
manded to be done in the king's courts. It is called brevr, 
for the brev:ty of it; and is directed to the ſheriff or other 
ollicer. 


BRIBERY, in a ſtrict ſenſe, is taken for a great miſpri- 
ſion of one in a judicial place, taking any thing whatſoever, 
except meat and drink of ſmall value, of any one who hath 
to do before him any way, for doing his office, or by colour 


of his office, but of the king only; and is puniſhable = 
c 
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the common law, by fine and impriſonment. 1 Haw. 
168. 


BRICKS and TILES. By 7 G. 3. c. 42. 24 G. 3. c. 24. 
E23 G. 3. c. 66. ſeveral regulations are made concerning 
the true making of bricks and tiles. And by the 27 G. 3. 
c. 13. a duty is laid upon all bricks and tiles made in Great- 
Britain, which are to be under the management of the officers 
of exciſe. 


BRIDGES. Every pariſh, by the ancient common law, 
was bound to the repair of the public bridges therein. From 
this burden no man was exempt, whatever other immuni- 
ties he might enjoy, this being part of the frinoda neceſſitas, 
to which every man's eſtate was ſubject, viz. caſtles, bridges, 
and expeditions. 1 Black. 357. 

But now the ſtatute of 22 Hen. 8. c. 5. hath laid this 
charge upon the county. 

None can be compelled to make new bridges, where 
never any were before, but by act of pirliament. 2 xt. 70 1. 
But if a man builds a bridge, which afterwards becomes of 
public uſe, the county is obliged to repair it. Bur. Mansf. 
2594. 

— inhabitant may be made defendant to an indictment 
for not repairing a bridge, and be liable to pay the whole 
fine for default of repairs, and ſhall be put to his remedy 
for a contribution; for bridges being of abſolute neceſ- 
ſity, are not to lie unrepaired till ſuits ſhall be determined. 
1 Haw. 221. ; 


BRIEF, brevis, an abridgment of the client's caſe made 
uſe of for inſtruction of counſel on trial at law, wherein 


the caſe of the party is to be briefly but fully ſtated. 


BRIEF for collecting charity.,—The undertaker of the 
briefs ſhall cauſe all the copies thereof to be marked with 
the name of one truſtee (or more) written with his own 
hand, with the time of ſigning; and ſhall alſo cauſe them 
to be ſtamped with a ſtamp kept for that purpoſe by the re- 
gilter of the court of chancery. Then he ſhall deliver them 
to the churchwardens, chapelwardens, teachers and preach- 
ers of every ſeparate congregation, who ſhall indorſe the 
time of receipt, and ſet their names. And they again ſhall 
deliver them to the miniſters, who alſo thall indorſe and ſigu 
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the ſame in like manner. And the briefs ſhall be publicly read 
within two months after receipt; and the ſum collected ſhall 
be indorſed in words at nuns 4 and ſigned by the miniſter 
and churchwardens, or by the teacher and two elders. Which 
ſums they ihall, within ſix months after the time of the deli. 
very of the briefs, pay over to the undertaker, taking his 
receipt for the ſame in a book to be kept for that purpoſe. 
And any perſon making default in the premiſes ſhall forfeit 
20/, And a regiſter ſhall be kept by the miniſter of all 
monies collected, when, and on what occaſion. And the 
undertaker, in two months, ſhall account before a maſter in 
chancery.——If any perfon ſhall purchaſe or farm chari.y 
money on briefs, he ſhall forfeit 5004. to the uſe of the 
ſufferers. 4 An. c. 14. | 


BRIGANDINE, a coat of mail or ancient armour, con- 
fiſting of many jointed and ſcale-like plates, very pliant and 
eaſy for the body. W 


BRIGBOTE, a fine or amercement for not repairing of 
bridges. A grant of freedom from brigbete, is to be free from 
the payment of ſuch fine, 


BROCAGE, the wage or hire of a broker. 


BROCHA (Fr. breche ) a broach or ſpindle not yet out of 
uſe. The tapering ſpire of a ſteeple is in ſome places called 
a broach. A ſpit, in ſome parts of England, is called a broach. 
And hence comes the expreſſion of piercing or breaching a 
barrel. 


BROKERS / broccatores, broccarii ) are thoſe that contrive, 
make, and conclude bargains and contracts between mer- 
chants and tradeſmen, in matters of money and merch-n- 
dize, for which they have a fee or reward, 

The ſtatute 1 Ja. c. 21. recites, that, of ancient ſtanding, 
there have been brokers within the city of London, being 
freemen of the ſaid city, appointed by the lord mayor and 
aldermen, and ſworn by them to demean themſelves upright- - 
ly between merchants and tradeſmen, in making bargains and 
contracts. And by 8 9 V. c. 20. they are to carry 
about them a ſilver medal, having the king's arms and the 
arms of the city, and pay 4os. yearly to the chamber of the 


City. By 7 G. 2. c. 8. contracts for transferring ſtock, 
whereof 
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whereof the party contracting to transfer the ſame ſhall not 
be then in actual poſſeſhon, ſhall be void; and the perſon 
offending herein ſhall forfeit 1007. and if any broker ſhall 
negotiate ſuch contract, he alſo ſhall forfeit 1001. 

There are, beſides theſe, certain perſons called patun- 
brekers, who commonly keep ſhops, and let out money to 
poor neceſſitous people upon pawns : but theſe are not of 


that antiquity or credit as the former; nor do the ſtatutes 


allow them to be brokers, though now commonly ſo called. 

Several late ſtatutes have made divers regulations in their 
trade, and ſubjected them to annual licences and divers 
penalties on trading without ſuch licences, as contrary to the 
directions of the ſtatutes; for which ſee 30 G. 2. c. 24. 
25 G. 3. c. 48. and 29 G. 3. c. 57. or Burn's F. 
title PAWNING, 


BROTHEL HOUSES are lewd places, being the com- 
mon habitations of proſtitutes. They were formerly allowed 
in certain places, and eſpecially on the Bank Side, in Sauth- 
wark, where they had ſigns before their doors in like man- 
ner as inns and ale-houſes. By the ſtatute 14 Ric. 2. it was 
enacted, that no eſtews or brothel houſes ſhould be kept in 
&:uthwark, but in the common places therefore appointed. 
Of theſe, before the reign of king eg the ſeventh, there 
were eighteen allowed; but that king for a long time for- 
bad them. Afterwards twelve, and no more, were per- 
mitted. But finally, king Henry the eighth, by proclama- 
tion, in the 37th year of his reign, ſuppreſſed them all. 
And ſo odious were they become, that men in making leaſes 
of their houſes did add an expreſs condition, that the leſſees 
ſhould not ſuffer, harbour, or keep any lewd women within 
the ſaid houſes. 3 Inſt. 205, 6. 


BRUERE, brueria (Sax. ihrer, briar), heath ground, or 
uucultivated, over-ran with bramibles or bruſh-wood. 


BUCKSTALL, a fati:n to watch the deer in hunting; 
the attending whereof was a ſervice performed by the tenants 
to the lord within the foreſt. 


BUGGERY (from the Italian 3ugarone, this vice being 
laid to have been brought into England out of Ttaly by the 
Limbards ) is a deteſtable and abominable ſinz among chriſ- 
tians not to be named, committed by carnal knowledge 
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againſt the ordinance of the Creator, and order of nature, 


by mankind with mankind, or with brute beaſt, or by woman- 
kind with brute beaſt. 3 Inft. 58. 

By ſtatute 25 H. 8. c. 6. this offence is made felony with. 
out benefit of clergy. 

If the party buggered be within the age of diſcretion 
(which is generally reckoned the age of fourteen) it is no 
felony in him, but in the agent only. But if buggery be 
committed upon a man of the age of diſcretion, it is felony 


in them both. 3 If. 59. 
BUILDING erected ſo near a man's houſe, that it ſtops 


up his lights, is not a nuſance fax which an action will 
lie, unleſs the houſe is an ancient houſe, and the lights 
ancient lights. 2 Salk. 459. 

But if the houſe new built exceeds the ancient founda- 
tion, and thereby is the cauſe of hindering the lights of 
another houſe, an action lies againſt him who cauſed it to 


be crefted. Heb. 131. 


BULL, bulla, was a brief or mandate of the pope or 
biſhop of Rome, ſo called from the ſeal of lead, or ſome- 
times of gold, affixed to it. To procure, publiſh, or put in 
uſe any of theſe, is by act of parhament made high treaſon, 


BULL AND BOAR: ” cuſtom, in fome pariſhes, the 
parſon is obliged to keep a bull and boar, for the common 
uſe of the pariſhioners, for the increafe of calves and pigs; 
in which caſe, every inhabitant prejudiced by his not keep- 
ing the ſame may have an action on the caſe againſt him. 


Cro. Eliz. 469. 


BULTEL is the coarſer part of flour when dreſſed by 
the baker. The word is mentioned in the ſtatute of the 
aſſize of bread and beer, 51 Hen. 3. Hence comes bulted 


or baulted bread. 


BURG, perhaps from the Greek 7upyo;, a tower, ſignified 
in ancient times a walled town, or other fortified place. 


BURGAGE, a dwelling-houſe within a borough town. 


BURGAGE TENURE is, where houſes, or lands which 


were formerly the ſite of houſes, in an ancient borough, 
are 
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tre held of the king or ſome other lord in common ſocage, 
by a certain eſtabliſhed rent. 2 Black. 82. 

Many of ſuch boroughs have divers cuſtoms and uſages, 
which are not had in other places. For ſome boroughs 
have a cuſtom, that if a man hath iſſue many ſons, and 
dieth, the youngeſt ſon ſhall inherit all the tenements which 
were his father's within the ſame borough, as heir to his 
father, by force of the cuſtom; which cuſtom is called 
Borough Enghſh. Alſo in ſome boroughs, by cuſtom, the 
wife ſhall have for her dower all the tenements which were 
her huſband's. Litt. 165, 6. | 

Theſe ancient boroughs ſeem to have withſtood the ſhock 
of the Norman incroachments, principally on account of 
their inſignificancy, which made it not worth while to com- 
pel them to an alteration of tenure, as an hundred of them 

ut together would ſcarce have amounted to a knight's fee. 
ſides, the owners of them, being chiefly artificers and per- 
ſons engaged in trade, could not with any tolerable propriety 
be put on ſuch a military eſtabliſhment as the tenure in chi- 
valry was. 2 Black. 82. 


BURG-BOTE, a compenſation, boot, or contribution, 
for the building and repairing of caſtles or walls of a borough 
or city : from which ſervice divers perſons or bodies politic 
had exemptions by grant from our ancient kings, that they 
ſhould be free from burg-bote. 


BURG-BRECHE, a fine impoſed on the community of 
a town, for breach of the peace. See Borg BrEcue. 


BURGESSES, burgenſer, in general, are the inhabitants 
of a borough town. Sometimes the word is reſtricted 
to the magiſtrates or other principal inhabitants. And 
22 to the repreſentatives of ſuch borough in par- 
1ament, 


BURGLARY (from the Saxon burgh, a houſe, and 
lorron, a thief, probably from the Latin, /atro, latronit) 
is a felony at common law, in breaking and entering the 
manſion-houſe of another, in the night, with intent to com- 
mit ſome felony within the ſame, whether the felonious 
intention be executed or not. Hule's Pl. C. 79. | 

The manſion-houſe includes not only the dwelling-houſe, 
but alſo the outhouſes that are parcel thereof ; as barn, ſtable, 
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cow-houſe, dairy-houſe, if they are parcel of the meſſuage, 
though they be not under the ſame roof, or joining contigu- 
ous to it : but if it be remote from the dwelling-houſe, as if 
it ſtand a bow-ſhot off from the houſe, and not within or 
near the curtilage of the chief houſe, then the breaking is 
not burglary. 1 H. H. 558. | 

If a perſon ſhall enter without breaking the houſe, with 
intent to commit felony, or being in the houſe, ſhall 
commit any felony, and ſhall in the night-time break 
the houſe to get out, he ſhall be guilty of burglary, 
12 An. c. 7. 

If a window of the houſe be open, and a thief with a hook 
or engine draweth out ſome of the goods of the owner, this 
is no burglary, becauſe there is not an aCtual breaking. But 
if the thief breaketh the glaſs of the window, and with a 
hook or other engine draweth out ſome of the goods of the 
owner, this is burglary, for there was an aCtual breaking of 
the houſe. 3 Inf. 64. 

And as there muſt be a breaking, ſo there muſt be an 
actual entry; but it is ſufficient if the thief breaks the houſe, 
and his body, or any part thereof, as his foot, or his arm, 
is within any part of the houſe, or if he put a gun into the 
window which he hath broken with intent to murder or kill: 
but if he doth barely break the houſe without any ſuch entry 
at all, this is no burglary. I. | 

If divers come in the night to commit a burglary, and 
one of them breaks and enters, the reſt of them ſtanding to 
watch at a diſtance, this is burglary in them all. Id. 

Every perſon, who ſhall apprehend and proſecute to con- 
viction any perſon guilty of burglary, ſhall have a certificate 
from the judge, which ſhall exempt him from all pariſh and 
ward offices within the pariſh and ward where the felony 
was committed; which certificate may be aſſigned once 
over. 10 & 11 V. c. 23. And moreover ſuch perſon, as 2 
further reward, ſhall be intitled to the ſum of 40/. And if 
any perſon, being out of priton, ſhall commit any burglary, 
and afterwards diſcover two or more accomplices, ſo as they 
be convicted; he ſhall have a pardon, and the like ſum of 
40 J. 5 An. c. 31. 


BURGH-MOTE, a borough court. 
BURIAL : By the cuſtom of England, any perſon may be 


buried in the churchyard of the pariſh where he dies, 
without 
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without paying any thing for breaking the ſoil. Degge. 
2. 1. & 12. 

For the encouragement of the woollen manufacture, no 
corpſe of any perſon ſhall be buried in any ſhroud or other 
thing, but what is made of ſheep's wool only. 30 C. 2. 

1. c. 3. 
l Neceſſary funeral expences are allowed, previous to all 
other debts and charges. But if an executor or admini- 
ſtrator be extravagant, it is a devaſtation or waſte of the 
ſubſtance of the deceaſed, and ſhall only be prejudicial to 
himſelf, and not to the creditors or legatees of the deceaſed. 
2 Black. 508. 

A perſon who voluntarily kills himſelf is denied chriſtian 
burial; and to ſhew the abhorrence in which this crime is 
holden in the eye of the law, he ſhall be buried ignominiouſly 
in the highway, with a ſtake driven through his body. 
4 Black. 190. And by the 23 G. 3. c. 67. a ſtamp duty is 
impoſed upon all burials, 


BURNING the houſe of another wilfully and maliciouſly, 
by night or by day, is felony at the common law. And by 
particular ſtatutes divers kinds of burning are made _ 
and others have other penalties annexed to them. By 
37 H.8. c. 6. burning any wain or cart, laden with coals 
or other goods, or any heap of wood prepared for making 
coals or billets, is ſubject to treble damages, and a fine of 
10/, By 43 El. c. 13. for preventing rapine on the northern 
borders, to burn any barn or ſtack of corn, or grain, is fe- 
lony without benefit of clergy. By 22 & 23 C. 2. c. 7. 
burning in the night-time any ricks or ſtacks of corn, hay, 
or grain, barns, houſes, buildings, or kilns, is felony ; but 
the offender may make his election to be tranſported for 
ſeven years. By 5 W. c. 23. to burn on any waſte, between 
Candlemas and Michaelmas, any grig, ling, heath, goſs, or 
fern, is puniſhable with whipping and confinement in the 
houſe of correction. By 1 An. ff. 2. c. g. captains and 
mariners belonging to ſhips, burning or deſtroying the ſame, 
are guilty of felony without benefit of clergy. By 6 An. c. 31. 
ſervants negligently firing houſes ſhall forfeit 100 J.; and if 
not able to pay, ſhall be impriſoned in the houſe of correc- 
tion eighteen months. By 1 G. ff. 2. c. 48. & 6G. c. 16. 
ſeting on fire any wood, ſprings of wood, or coppice, is 
felony (but within clergy). By 9 G. c. 22. ſetting fire to 
any houſe, barn, or outhouſe, or to an hovel, cock, mow; 
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or ſtack of corn, ſtraw, hay, or wood, is felony without 
benefit of clergy ; and the — ſhall anſwer damages, 
By 10 G. 2. c. 32. the like penalty for ſetting fire to any 
mine, pit, or delph of coal or cannel coal. By 28 G. 2, 
c. 19. ſetting fire to any goſs, furze, or fern, in any foreſt 
or chaſe, is ſubject to a penalty of 5/. By 9 G. 3. c. 29. 
burning or ſetting fire to any kind of mill, is felony without 
benefit of clergy : and burning or ſetting fire to any machine 
or engine belonging to any mine, is felony and tranſportation 
for ſeven years. By 12 G. 3. c. 24. burning or ſetting fire 
to any of his majeſty's ſhips. of war, or any arſenal, maga- 
zine, dock yard, rope yard, victualling office, or any military 
or naval ſtores or ammunition, is felony without benefit of 


clergy. 


BUTLERAGE is an ancient hereditary duty belonging 
to the crown, much older than the cuſtoms ; which was a 
right of taking two tons of wine from every ſhip importing 
into England twenty tons or more; which by king Edward 
the firſt was exchanged into a duty of 27. for every ton im- 
ported by merchant ſtrangers, and called butlerage, becauſe 
paid to the king's butler. 1 Black, 314. 


BUTTS, the place where archers mect with their bows 
and arrows to ſhoot at a mark, which is called ſhooting at 
the butts. 


BUYING OF TITLES. At the common law, it is an 
high offence to buy or ſell any doubtful title to lands known 
to be diſputed, to the intent that the buyer may carry on the 
ſuit, which the ſeller is not able, or doth not think it worth 
his while to do, and on that conſideration ſells his pretenſions 
at an under-rate; and it ſeems not to be material whether 
the title ſo ſold be good or bad, or whether the ſeller were 
in poſſeſſion or not, unleſs his poſſeſſion was lawful and un- 
conteſted. 1 Haw. 261. And by ſtatute 32 H. 8. c. g. none 
ihall buy any pretenced right in any land, unleſs the ſeller 
hath been in poſſeſſion of the ſame, or of the reverſion or re- 
mainder thereof, or taken the rents or profits thereof, for 
one year next before; on pain that the ſeller ſhall forfeit the 
land, and the buyer the value thereof. 


BY-LAWS are orders made zy the bye, in particular caſes 


whereunto the public law doth not extend. In Scotland, theſe 
. laws 
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laws are called laws of birlau, which are made by neigh- 
bours elected by common conſent in the Birlato courts, 
wherein knowledge is taken of complaints betwixt neighbour 
and neighbour ;z which men ſo choſen are judges and arbi- 
trators, and ſtyled birlazu- men. | 

Every corporation lawfully erected hath power to make 
by-laws or private ſtatutes for the better government of the 
corporation; which are binding upon themſelves, unleſs 
contrary to the laws of the land, and then they are void. 
1 Black. 475. 

The inhabitants of a town may make by-laws for the re- 
paration of the church, highway, or any thing which is for 
the general good of the public, without alleging a cuſtom ; 
for they are for ſuch like purpoſes incorporated as it were 
by the common law : and the greater part of the inhabitants 
ſhall bind the reſt. But if the by-law is for their own pri- 
vate profit, as for the well ordering of the common, or 
the like; there, without cuſtom, they cannot make by-laws. 

Co. 63. 

; 50 the freeholders in a leet may make by-laws relating to 
the public good, for matters within the leet ; and they ſhall 
bind every one if they are for the public good: otherwiſe, 
if they are for a private intereſt, they bind thoſe only that 
agree to them. Word, b. 4. c. 1. 

Alſo, a court baron may make by-laws by cuſtom, and 
add a penalty upon the breach thereof, which cannot be 
affeered, for a penalty differs from an amercement. Id. 

A corporation by charter cannot make by-laws inconſiſt- 
ent with the intention of their charter. Bur. Mansf. 2207. 

A by-law in reſtraint of trade is not good, without ſetting 
forth a particular cuſtom to ſupport it. 1d. 17. | 

A forfeiture impoſed by the by-laws and private ordi- 
nances of a corporation, upon any that belong to the body, 
creates a debt in the eye of the law; and, if unpaid, may 
be recovered by aCtion of debt. 3 Black. 159. 
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CALLING the plaintiff is, where, upon the trial, the 
* Plaintiff perceives that he has not given evidence ſuf- 
ficient to maintain his ifſue, he thereupon withdraws himſelf, 
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or becomes voluntarily nonſuited. Whereupon the crier is 
ordered to call the plaintiff, and if he appears not, the 
action is at an end, and the defendant ſhall recover his coſts. 
And the reaſon of this practice is, that a nonſuit is 
more eligible for the plaintiff, than a verdict againſt him ; 
for after a nonſuit he may commence the ſame ſuit again for 
the ſame cauſe of action; but after a verdict and judgment 
thereupon, he is for ever barred from attacking the defendant 
upon the ſame ground of complaint. 3 Black. 376. 


CANDLES. By the 24 G, 3. c. 41. every maker of 

candles for ſale, and alſo every perſon trading in, or felling 
candles, ſhall take out a licence annually from the officers of 
exciſe. But no perſon licenſed as a maker of candles, need 
be licenſed as a ſeller alſo. 
But by the 25 G. 3. c. 74. no perſon reſiding within the 
limits ot the head office in Landon, ſhall be permitted to 
make candles, unleſs he occupy a tenement of 10/. a year, 
for which he ſhall be aſſeſſed in his own name; and ſhall alſo 
pay to the pariſh rates elſewhere, unleſs he be aſſeſſed, and 
pay to church and poor. 

And by the 27 G. 3. c. 13. a duty is impoſed on all candles 
made in Great Britain, and drawbacks allowed on the ex- 
portation thereof, as ſpecified in a ſchedule annexed to 
the act. 

And by the above ſtatutes, and alſo by ſeveral others, 
regulations are made for the making of candles, which 
are to be under the inſpection of the oſſicers of exciſe. 


CANONS, from »a»v, regula, were originally an order 
of religious perſons that lived under certain rules which they 
preſcribed to themſelves, and were diyided into two ſorts, 
fecular and regular. The ſecular were ſo called, becauſe 
they converſed in ſeculo, abroad in the world, and per- 
formed ſpiritual offices to the Jaity, in the ſame manner as 
the canons and prebendarics in cathedral and collegiate 
churches at this day. Regular canons were ſuch as lived 
together under one roof, and were obliged to obſerve the 
rules of their order. | 


CANON LAW is a body of Reman eccleſiaſtical con- 
ſtitutions made from time to time for the regulation of mate 
ters „ to the church; and compiled chiefly from the 
writings of the holy fathers, the decrees of general 1 
| cils, 
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cils, and the decretal epiſtles and bulles of the pope. More 
particularly, of the canon law, there are two principal parts, 
the Decrees, and the Decretals. 

The Decrees are eccleſiaſtical conſtitutions, made by the 

pe and cardinals, at no man's ſuit. Theſe were firſt col- 
jected by Joo, in the year 1114; and afterwards poliſhed 
aud perfected by Gratian, a monk of Banonia, in the 
year 1149. 

The Decretals are canonical epiſtles written by the popes 
alone, or by the popes and cardinals, at the inſtance or ſuit 
of ſome one or more, for the ordering and determining of ſome 
matter in controverſy, Of theſe there are three volumes: 
The firſt, collected by order of Gregory the ninth, about the 
year 1231. The ſecond, by Boniface the eighth, about the 
year 1298. The third, made by pope Clement the fifth, anal 
from him called the Clementines, and publiſhed by him about 
the year 1308, | 

To theſe may be added the Extravagants of pope John 
the twenty-ſecond, and of ſome of his ſucceſſors. 

And beſides this foreign canon law, we have in this 
kingdom our /egatine and provincial conſtitutions. 

The /egatine conſtitutions were enacted in national ſynods 
held under the cardinals OS and Othobon, legates from pope 
Gregory the ninth and pope Clement the fourth, in the reign 
of king Henry the third, about the year 1220 and 1268. 

The provincial conſtitutions are principally the decrees of 
provincial ſynods held under divers archbiſhops of Canter- 
bury, from Stephen Langton, in the reign of king Hen. 3. 
to Henry Chicheley, in the reign of king Hen. 5. and adopted 
alſo by the province of York, in the reign of Hen. 6. 

At the dawn of the reformation, in the reign of Hen. 8. 
it was enacted in parliament, that a review ſhould be made 
of the canon law; and, till ſuch review ſhould be had, the 
ſaid canon law, being then already made, and not repugnant 
to the law of the land or the king's prerogative, ſhould be 
ſtill uſed and executed. And as no ſuch review hath yet 
been perfected, upon this ſtatute depends the authority of 
the canon law in England. 

The canons made by the clergy in 1603, in the reign of 
James the firſt, not having been confirmed in parliament, . 
are not allowed to be in force ſo as to bind the laity, further 
than they are declaratory of the ancient canon law. 
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CAPE is a writ judicial, touching plea of lands or tene. 
ments; ſo termed, as moſt writs are, of that word in it, 
which carries the chief intention or end thereof. And this 
writ is divided into Cape Magnum and Cape Parvum, both 
of which take hold of things immoveable. Cape Magnum, 
or the Grand Cape, is a writ that lies before appear. 
ance, to ſummon the tenant to anſwer the default, and 
alſo to anſwer over to the demandant : and this is, where 
a man hath brought a Precipe quod reddat of a thing 
touching plea of land, and the tenant makes default at 
the day to him given in the original writ, then this writ 
ſhall go for the king, to take the land into his hands; 
and if the tenant come not at the day given him there- 
by, he loſeth his land. Cape Parvum, or Petit Cape, is, 
where the tenant is ſummoned in plea of land, and 
comes on the ſummons, and his appearance is recorded; 
if at the day given him he prays the vicw, and having 
it granted makes default, then ſhall iſſue this writ for 
the king. The difference between the Grand Cape and 
Petit Cape is, that the Grand Cape is awarded upon the 
tenant's not appearing or demanding the view in ſuch 
real actions, where the original writ doth not mention the 
particular demanded: and the Petit Cape is after appear- 
ance or view granted And whereas the Grand Cape 
ſummons the tenant to anſwer for the default, and like- 
wiſe over to the demandant; Petit Cape ſummons the 
tenant to anſwer the default only. Regifters, 1, 2. 


CAPIAS AD AUDIENDUM. In caſe of a miſdemeanor, 
after the defendant hath appeared and. is found guilty, and 
is not preſent in court upon his conviction, a Captas is 
awarded ad audiendum judicium, that is, to bring him in to 
receive judgment ; and if he abſconds, he may be proſecuted 
even to outlawry. 4 Black. 368. 


A CAPIAS PRO FINE is, where one who is ſined to 
the king for ſome offence committed againſt a ſtatute, doth 
not diſcharge the fine according to the judgment : where- 
upon his body is to be taken by this writ, and committed to 
priſon until he pay the fine. 

It is alſo uſed in ſome civil actions; but by 5 V. & M. 
c. 12. Capiatur fines are taken away in ſeveral caſes. 
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A CAPIAS AD. RESPONDENDUM is a writ, com- 
manding the ſheriif to take the body of the defendant, and 
him ſafely to keep, ſo that he may have him in court on the 
day of the return, to anſwer to the plaintiff of a plea of debt, 
or treſpaſs, or the like, as the caſe may be. 3 Black. 282. 

And if the ſheriff returns. that he cannot be found, then 
there iſſues another writ called an Aliat capias; and, after 
that, another called a Pluries capias ; and if, upon none of 
theſe he can. be found, then he may be proceeded againſt 
unto outlawry, Id. 


But all this being only to compel an appearance, after the 


defendant hath appeared, the effect of theſe writs is taken 
off, and the defendant ſhall be put to anſwer; unleſs it is 
in caſes where ſpecial bail is required, and there the defend- 
ant is actually to be taken into cuſtody. I. 


CAPIAS AD SATISFACTENDUM is a writ directed 


to the ſheriff, commanding him to take the body of the de- 


fendant, to make the plaintif ſatisfaction for lis demand; 


otherwiſe he is to remain in cuſtody till he does. 3 Black. 


415. | 
This is a writ of the higheſt nature, as it deprives a man 
of his liberty, till he makes the ſatisfaction awarded: and, 
therefore, when a man is once taken in execution upon this 
writ, no other proceſs can be ſued out again{t his lands or 
goods. Id. 

But if the defendant dies, whilſt he is charged in exe- 
cution upon this writ, the plaintiff may, after his death, ſue 
out new executions againſt his lands, goods, or chattcls. 


3 Black, 415. 


A CAPIAS UTLAGATUM is a writ that lies againſt - 


a perſon that is outlawed in any action, whereby the ſheriff 
is commanded to apprehend the party outlawed, and keep 
him in ſafe cuſtody till the day of the return of the writ, 
and then have his body there to be ordered for his contempt. 
But this being only for want of appearance, if he ſhall after- 
wards appear, the outlawry moſt commonly is reverſed. 
3 lack. 284. 
If a perſon is outlawed on a criminal proſecution, any 
one may take him, either by a writ of Capias Utlagatum, or 
without: iſ it is for treaſon or felony, the outlawry, in ſtrict- 
neſs, is a conviction of the offender; but in ſuch caſes the 
outlawry is frequently reverſed, and the party admitted to 
plead 
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A CAPIAS IN WITHERNAM (from ⁊vyther, in Saxon 
ether ; and naam, a taking or diſtreſs z) is a writ directed to 
the ſheriff, in caſe where a diſtreſs is carried out of the 
county or concealed by the diſtrainer, ſo that the ſheriff can- 
not make deliverance of the goods upon a replevin; com- 
manding him to take ſo many of the diſtrainer's own goods 
by way of repriſal, inſtead of the other that are ſo con- 
cealed. 2 Inft. 140, 1. F. N. B. 68, 69. 13 Ed. 1. c. 2. 


CAPITE. Tenants in capite, or in chief, were thoſe that 
held of the king as the head or fountain of tenure. And it 
might be either by knights ſervice, or in ſocage. But now 
tenure in capite is abolithed by the 12 C. 2. c. 24. and turned 
into free and common ſocage. 


CAPTION (from capie, to take) ſignifies a fabing in ge. 
neral. Caption of an indictment is the preamble to the in- 
dictment, ſetting forth when, and before what court, the 
indictment was raten. So upon the execution of any com- 
miſſion, as of taking fines of lands, taking anſwers in chan- 
cery, or depoſitions of witneſſes; the captors, or perſons 
who executed the commiſſion, ſpecify, in their return, the 
time and place of the ating thereof. 


CAPTIVE is a pritoner taken in war, in whom the taker 
has a ſort of qualified property, at leaſt until his ranſom be 
paid, In the borders of England and Scatlund, before the 
union, the ſkirmiſhing parties in both kingdoms made in- 
curſions upon each other, not with an intention of ſlaughter, 
but of taking priſoners, who were to continue with the taker 
till payment of the ranſom agreed on. There is a writ in 
the Regiſter for breaking the plaintiſf's houſe, and ſetting at 
large one B. a Scotchman, whom the plaintiff had taken in 
war as his prifoner, and detained until he thould pay to the 
plaintiff 1007. being the price agreed on for his redemption 
and ſaving of his life. 2 Black. 402. 


CAPTURE ſignifies properly the goods, and ſhips, or veſ- 
ſels, of an enemy taken at ſea in time of war, Theſe be- 
longed originally to the captor. And anciently it was holden, 


that if an enemy take the goods of an Engliſhman, whica 
are 
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are afterwards retaken by another ſubject of this kingdom, 
the former owner ſhall loſe his property therein as ſoon as 
the goods have been the property of the captor for the ſpace 
of twenty-four hours ; but the more modern authorities re- 
quire, that before the property can be changed, the goods 
muſt have been brought into port, and have continued one 
night (intra præſidia) in a place of ſafe cuſtody, ſo that all 
hope of recovering them was loſt. 2 Black. 401. 


CARDS. By ſeveral acts of parliament a duty is impoſed 
on every pack of playing-cards, See Burn's J. tit. Caxus 
and Dick. 


CARRIER is one that carries goods for others for hire ; 
under which denomination are included maſters and owners 
of ſhips, —— ſtage coachmen, and all others who 
undertake the carriage of goods for a reward. 

2. By ſtatute 3 V. c. 12. the juſtices of peace have power 
to rate the prices of all land carriage of goods to be brouglit 
into any place within their juriſdiction. And by 21 G. 2. c. 28. 
the ſame prices were to bs paid for the carriage of goods 
to London, as the juſtices had fixed for the carriage from Lon- 
dm. But this latter act is repcaled by 7 C. 3. c. 40. & 13 
C. 3. c. 84. 

A carrier ſhall not evade the law, by refuſing to carry 
goods at the prices limited. For if a common carrier, who 
is offered his hire, and who hath convenience, refutes to 
carry goods, he is liable to an action in the ſame manner as 
an innkeeper who reſuſes to entertain a gueſt, or a ſmith who 
refuſes to ſhoe a horſe. 1 Bac. Abr. 334. 

2. A perſon, to whom goods are delivered to be kept, is 
only obliged to keep them as he would keep his own; but 
a coramon carrier, in reſpect of the reward, muſt make 
good the loſs, although he himſelf may not be in fault. Bur. 
Mansf. 2298. 

And the reward ought to bear proportion to the riſque : 
therefore he ought to have more for carrying money or 
jewels than for common ordinary goods. Id. 

4. For he may refuſe to contract in extraordinary caſes, 

without extraordinary terms. He may accept ſpecially. He 

{hall be anſwerable for no more than he is told of, and not 

tor what is concealed from him, and whereby he is deceived. 

And therefore, if money or jewels are ſent by him, and mou 
. denie 
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denied or concealed that it is money or jewels, he is not an- 
ſwerable for the loſs of them. Id. 

5. Where goods are delivered to a carrier, and he is rob- 
bed of them, yet he ſhail be charged and anſwer for them 
by reaſon of the hire: and this was at the common law, 
before the hundred was anſwerable over to him; becauſe 
ſuch robbery might be, by conſent and combination, carried 
on in ſuch a manner that no proof could be had of it. And 
although it may be thought a hard caſe, that an innocent 
carrier who is robbed on the road ſhould be anſwerable for 
all the goods he takes, yet the inconvenience would be far 
more intolerable if he were not ſo: for it would be in his 
power to pretend a 3 or ſome other accident, without 
a poſſibility of remedy to the party; the law will not expoſe 
him to ſo great a temptation, but he muſt be honeſt at his 
peril. 1 Salk. 143. 12 Mod. 482. 

6. And, generally, if a man delivers goods to a common 
carrier, to carry to a certain place, if he loſes or damages 
them, an aCtion upon the caſe lies againſt him : for by the 
cuſtom of the realm, he ought to carry them ſafely. 1 Bac. 
Abr. 343. a ä 

And if a perſon, who is not a common carrier, takes upon 
himſelf to carry my goods, though I promiſe him no reward, 
yet if my goods are loſt or damaged by his default, I ſhall 

ave an action againſt him: for the very taking of the goods 
is a general conſideration, and renders him liable. Id. 

7. A delivery to the carrier's ſervant is a delivery to the 
carrier; and if the goods are loſt, an action will lic againk 
the carrier. 


CARTS. See Wacgoxs. 


CART-BOTE, an allowance to the tenant of wood ſuf- 
ficient for carts and other inſtruments of huſbandry. 


CARTHUSIAN monks were a branch of the benedictine 
order, and had their name from Chartreux ( Carthuſia } in | 
France, where they were firſt inſtituted. 'They were brought | 
into England by king Henry the ſecond, and had their firſt | 
houſe at Witham, in Somerſetſhire, and had, in the whole, 
nine houſes in this kingdom. Their houſes were called | 
Chartreux houſes, which by corruption have degenerated into 
Charter houſes. Their rule was the moſt ſtrict of any of the | 
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religious orders : for they were never to eat fleſh; and were 
obliged to feed on bread, water, and ſalt, one day in every 
week, They wore a hair ſhirt next their ſkins; and were 
allowed to walk only once a week about their grounds. 


CARUCATE (from caruca, a plough); as much land as 
can reaſonably be tilled in a year by one plough. 


CASE (action upon). Action upon the caſe is an univerſal 
remedy given for all perſonal wrongs and injuries with force; 
ſo called, becauſe the plaintiff's whole caſe or cauſe of com- 
plaint is ſet forth at length in the original writ. For it is 
not brought (as in other actions) upon a writ formed in the 
Regiſter 3 but the writ varies according to the variety of the 
cale. 3 Black. 122. 

For although in general there are methods preſcribed and 
forms of action previouſly ſettled, for redreſſing thoſe wrongs 
which moſt uſually occur, and in which the very act itſelf 
is immediately prejudicial or injurious to the plaintiff's per- 
ſon or property, as battery, non-payment of debts, detain- 
ing one's goods, or the like; yet where any ſpecial conſe- 
quential damage ariſes, which could not be foreſeen and 
provided for in the ordinary courſe of juſtice, the party in- 
jured is allowed to bring a ſpecial action on his caſe, by a 
writ formed according to the peculiar circumſtances of his 
own particular grievance. Id. 

For wherever the law gives a right, or prohibits an injury, 
it alſo gives a remedy by action; and, therefore, wherever a 
new injury is done, a new method of remedy muſt be pur- 
lued. 3 Black. 123. 

And it is a ſettled diſtinction, that where an act is done, 
uhich is in itſelf an immediate injury to another's perſon or 
property, there the remedy is uſually by an action of treſpaſs 
with force and arms; but where there is no act done, but 
only a culpable omiſſion, or where the act is not imme- 
diately injurious, but only by conſequence and collaterally, 
there no aCtion of treſpaſs with force and arms will lie, 
but an action on the ſpecial caſe, for the damages conſe- 
quent on ſuch omiſſion or act. Id. 

Generally, in all caſes, where a man hath a temporat 
loſs or damage by the wrong of another, he may have an 
action upon the caſe to be repaired in damages. As if the 
pariſhioners of ſuch a pariſh have a right to paſs a ferry toll 
tree, and are hindered of that right by the owner of the ferry; 
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every pariſhioner ſhall have an action upon the caſe againſt 
him, to aſſert that right. 1 Comyns. Dig. 140. 

If a man, being intruſted in his profeſſion, deceives him 
who intruſted him; as if a man retained of counſel, become 


_ afterwards of counſel with the other party in the ſame cauſe; 


or diſcover the evidence or ſecrets of his client; or, being 
retained to attend in court at ſuch a day, doth not come, 
whereby the cauſe is loſt ; — this action lies. Id. 177, 

So, if a man, by a falſe afhrmation of a thing within his 
knowledge, deceive in the ſale of goods; as if a taverner fell 
wine for ſound and good, which he knows to be corrupt. 
1d. 178. 

80. if he ſell land, aſſirming the rent to be ſo much, when 
it is not, for the rent is certain, and lies within his own 
knowledge. Id. 179. 

If a man lends an horſe or other thing for hire, and the 
borrower miſuſeth it, an action upon the caſe lies againſt 
him. Id. 220. 

If a man warrants an horſe to be ſcund before ſale, upon 
which another buys him, an action lies, for the warraating 
was the cauſe of buying; or, if he ſo warrants him before pa- 


ment of the money, for that completes the bargain. Id. 181. 


If a ſervant or apprentice, upon a ſale of goods for his 
maſtcr, warrants thein, 1t is a void warranty, for it is the 
fate of the maſter; and the warranty muſt be made by him 
that ſells. Id. 180. 

If a man, bound by preſcription to repair fences againſt 
another, doth not do it, whereby the cattle of the other are 
damnihed, or whereby cattle enter and do damage; — this 
action lies. Id. 225. 

So, if a man be bound to the repair of a bridge, by the 
negle& whereof another hath a ſpecial damage; or, bound 
to repair a bank, doth it not, whereby the land of another 
is overflowed. Id. 

So, if a man neglect to do that which he hath under- 
taken to do, an action upon the caſe lies: as if a man de- 
Iver goods to a carrier, to carry them to a certain place, 
and the carrier loſes them, action of the caſe lies againſt 
him ; for by the common cuſtom of the realm, he ought to 
carry them ſafely. Or if any one, who is not a common 
carrier, undertakes to carry goods and to deliver them at 
ſuch a place, if he doth not carry them, an action lies; and 
this, although the plaintiff doth not agree for a price certain, 
but ſays he will content him. Id. * 
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Alſo this action lies for words ſpoken to or concerning 
another, whereby one is defamed and damnified. All ſcan- 
dalous words are actionable which may affect one's life or 
limb, his liberty, office or pou of truſt, trade, or prefer- 
ment; or which diſparage his title to his eſtate, or where 
the words tend to one's diſheriſon, as by calling one baſtard 
that is an heir to land; or where they tend to one's parti- 
cular damage, and he is actually damaged thereby. 

(Co. 15. 

. So, 2 lies for a nuiſance to the habitation or eſtate of 
another; as if a man build an houſe hanging over the houſe 
of another, whereby the rain falls upon it: ſo if he ſtops the 
ancient lights of another houſe. 1 Com. Dig. 231. 

But an action upon the caſe doth not lie for a common 
nuiſance, for there the remedy can only be by indictment. 
Otherwiſe it is, where there is a ſpecial damage; as if a man 
make a ditch in the highway, and my horſe falls into it ; or 
if my ſervant falls in, and maims himſelf, whereby I loſe his 
ſervice z ſo if he lay logs in the highway, whereby my horſe 
falls with me: in all theſe and the like caſes, an action will 


lie to be ſatisfied in damages. Id. 234. 


CASTELLAIN, the governor of a caf/e or fortified place. 
Caſtellarium is the precinct or juriſdiction of ſuch caſtle. 
And caftellorum operatio is caſtle work, or ſervice of the te- 
nants for building and upholding of caſtles z which was one 
of the three neceſſary charges (the rinoda necefſitas ) to which 
all lands among our Saxon anceſtors were charged. Immu— 
nities from this charge were ſometimes granted by the lords, 
ut fint quieti de caftellorum operibus, Caftleward was the ſet- 
vice of guarding or watching at ſuch caſtle, 


CASTIGATORY (from caſtigo, to chaſtiſe) is the duck- 
ing ſtool provided for the puniihment of ſcolding women, 
wherein they are plunged or ſouſed over head in the water. 


CASUAL FJECTOR, anciently, in the trial of right to 
lands by ejectment, was a perſon, ſuppoſed coſzally or by 
accident to come upon the land, and turn out the lawful 
poſſeſſor. For, originally, in order to the trying the right 
by ejectment, ſeveral things were neceſſary to be made out 
before the court: Firſt, a tile to the land in queſtion ; upon 
which he was to make a formal entry: and, being ſo in poi- 
ſeſnon, he executed a l to ſome third perſon or leſſce, 

Vol. I. I. leaving 
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leaving him in poſſeſſion : then the prior tenant, or ſome 
other perſon (either by accident or by agreement beforehand), 
came upon the land and turned him out: and for this outer 
or turning out, the action was brought. But now all theſe 
formalities are diſpenſed with, except the mere trial of the 
title. 3 Black. 202. | 


CASU CONSIMILI is 4 writ of entry, granted where 
tenant by the curteſy, or tenant for life aliens in fee, or in 
tail, or for another's life. And it is brought by him in re. 
verſion againſt the party to whom ſuch tenant ſo aliens to his 
prejudice, and in the ..nant's life-time. It takes its name 
from this; that the clerks of the chancery did, by their 
common aſſent, frame it to the /ikeneſs of the writ called 
In caſu proviſo, according to the authority given them by the 
ſtatute of Neſtminſter 2. c. 24. which ſtatute, as often as 
there happens a new caſe in chancery ſomething like the for- 
mer, yet not ſpecially fitted by any writ, authoriſes them 
to frame a new form anſwerable to the new caſe, and as 
| like the former as may be. 7 Ce. 4. F. N. B. 206. 


CASU PRIVISO is a writ of entry given by the ſtatute 
of Gloucgſler, c. 7. where a tenant in dower aliens in fee, or 
for life; and it lies for him in reverſion againſt the alienee. 
This writ, and the writ of cafu confemtili, ſuppoſe the tenant 
to have aliened in fee, though it be for life only; and a cſv 
proviſo may be without making any title in it, where a leaſe 
is made by the demandant himſelf to the tenant that doth 
alien. But if an anceſtor leaſe for life, and the tenant alien 
in fee, the heir in reverſion muſt have this writ with the 
title included therein. F. N. B. 205, 6. 


CATCHPOLE, one of the ſheriff's bailiffs, fo called be- 
cauſe he catches by the poll or head the party arreſted: | 


CATHEDRAL. After the eſtabliſhment of Chriſtianity, 
the emperors and other great men gave large demeſnes and 
other poſſeſſions for the maintenance of the clergy, whereon 
were built the firſt places of public worſhip, which were 
called cathedre, cathedrals, ſees, or ſeats ; from the clergy's 
reſidence thereon. And when churches were built in the 
country, the clergy were ſent out from the cathedrals to 
officiate in thoſe churches, the cathedral or head ſeat re- 
maining to the biſhop, with ſome of the chief of the clergy 
as his aſliſtants. 

: CATHE- 
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CATHEDRATICUM. In honour of the cathedral church, 


and in token of ſubjection to it, every parochial miniſter 
within the dioceſe pays to the biſhop an annual penſion, 
called cathedraticum ; but, from its being uſually paid at the 
biſhop's ynad or viſitation, it commonly goes under the name 


of ynodalt. 


CATTLE, from Ireland, by ſeveral acts of parliament, 
are prohibited to be imported : but of late years theſe re- 
ſtrictions are taken off by temporary acts, and all ſorts of 
cattle permitted to be imported from Ireland duty free. 

By the articles of the Union, Scotch cattle in England ſhall 
be liable to no other duties than Engliſh cattle. 5 An. c. 8. 

And by 5 G. 3. c. 43- cattle may be freely imported from 
the iſle of Man. 

By 3 & 4 Ed. 6. c. 19. no perſon ſhall buy any cattle and 
ll the ſame again in the ſame market or fair, on pain of 
forfeiting double. And this act continues in force, although 
the other acts againſt foreſtalling, ingroſſing, and regrating, 
are repealed by 12 G. 3. c. 71. 

Killing cattle in the night-time is felony and tranſportation; 
and wounding any cattle in the night-time incurs a forfeiture 
of treble damages. 22 & 23 C. 2. c. 7. 

Stealing any cattle or ſheep, or killing the ſame with in- 
tent to ſteal the whole carcaſe or any part thereof, is felony 
without benefit of clergy. And 10/7. reward is given for 
convicting an offender. 14 C. 2. c. 6. 15 G. 2. c. 34. 

By the black act, 9 G. c. 22. _—_ or wounding any cat- 
tle is made felony without benefit of clergy : and the hun- 
dred ſhall anſwer damages. 

To prevent ſpreading of the diffemper amongſt the horned 
cattle, the king by his proclamation may prohibit the im- 
portation of hides or ſkins, or any other part of any cattle or 
beaſt, under ſuch regulations as he ſhall think fit. 9 G. 3. 


c. 39. 


CAVEAT is a caution entered in the ſpiritual court, to 
ſtop probates, adminiſtrations, licences, diſpenſations, facul- 
ties, inſtitutions, and ſuch like, from being granted without 
the knowledge of the party that enters it. 

And a caveat is of ſuch validity by the eccleſiaſtical law, 
that if an inſtitution, adminiſtration, or the like, be granted 
pending ſuch caveat, the ſame is void: but this the temporal 


courts pay no regard to. 3 Black. 246. 
* L 2 CERTI- 
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CERTIFICATE is a writing made in any court, to give 

notice to another court of any thing done therein, which is 
_ uſually by way of tranſcript. And ſometimes it is made 
by an oſſicer of the ſame court, where matters are referred 
to him, or a rule of court is obtained for it, containing the 
tenor and effect of what is done. 

Sometimes where a queſtion of law ariſes in the court of 
chancery, the lord chancellor refers it to the judges of the 
court of king's bench or common pleas, upon a caſe ſtated 
for that purpoſe ; who thereupon, having heard counſel on 
both fides, certify their opinion to the chancellor, 3 Black, 
453. 

50 there is a certificate of a judge upon trial of a cauſe at 
niſi prius: as where it is enacted by ſeveral ſtatutes, that 
if the jury in an action of treſpaſs give leſs damages than 
40. the plaintiff ſhall have no more coſts than damages, 
unleſs the judge ſhall certify under his hand that the treſpaſs 
was wilful and malicious. There is alſo a certificate of a 
judge certifying the conviction of a felon, to entitle the pro- 
ſecutor to an exemption from pariſh offices, and to a pecu- 
niary reward for ſuch conviction. 3 Black. 214. 

dometimes a certificate from a proper officer is admitted, 
without finding the matter by verdict of a jury; as the cuſ- 
tom of the city of London with reſpect to the diſtribution of 
the effeCts of freemen deceaſed, is certified by the mouth of 
the recorder, 3 Black. 334. 

Certificate of ee of novel difſeiſin is a writ granted for 
the re-examining of a matter paſſed by aſſize before the king's 
juſtices, directed to the ſheriff, commanding him to call the 
parties before the juſtices on ſuch a day, that the matter 
may be further examined. F. N. B. 181. 

Certificate de recognitione ſlapulæ is a writ commanding the 
mayor of the {tple to certity to the lord chancellor a ſtatute 
ſtaple taken before him, where the party himſelf detains it, 
and refuſes to bring in the ſame. Reg. Orig. 152. There 

s a like writ to certify a ſtatute merchant, and in divers 
other cafes. Id. 148. 151. | 

On certificate to the lord chancellor by four parts in five 
of a bankrupt's creditors, that the bankrupt hath made an 
honeſt diſcovery of his effects, and conformed to the direc- 
tions of the law, the bankrupt ſhall be intitled to a ratable 
allowance out of his effects. 

So there is a certificate of the ſettlement of a poor perſon, 
by the churchwardens and overſcers, to entitle the party 

obtaining 
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obtaining the certificate to reſide in another pariſh without 
moleſtation, ſo long as he ſhall not become chargeable to 
ſuch other pariſh. 


CERTIORARI is an original writ, iſſuing out of the 
court of chancery or of the king's bench, directed in the 
king's name to the judges or officers of inferior courts, com- 
manding them to certify or to return the records of a cauſe 
depending before them, to the end the party may have the 
more ſure and ſpeedy juſtice, before the king or ſuch juſtices 
as he ſhall aſſign to determine the cauſe. 1 Bac. Abr. Cer- 
tiorari. 

A certiorari lies in all judicial proceedings, in which a 
writ of error doth not lie; and it is a conſequence of all in- 
ferior juriſdictions erected by act of parliament, to have 
their proceedings returnable in the king's bench. L. Raym. 

69. 

y But it ſeems agreed, that a certiorari ſhall not be granted 
to remove an indictment after a conviction, unleſs for ſome 
ſpecial cauſe, as where the judge below is doubtful what 
judgment to give. 2 Haw. 288. 

Alſo it ſeems a good objection againſt the granting it, 
that iſſue is joined in the court below, and a venire awarded 
for the trial of it. J. 

After a certiorari is allowed by the inferior court, it makes 
all the ſubſequent proceedings on the record removed by 
it erroneous. Id. 293. 

But it has been adjudged, that if a certiorari for, the re- 
moval of an indictment before juſtices of the. peace be not 
delivered before the jury be ſworn for the trial of it, the 
juſtices may proceed. 2 Han. 294. 

And the juſtices may ſet a fine to complete their judgment, 
aſter a certiorari delivered. L. Raym. 1515. 

Every return of a certiorari ought to be under feal, And 
if the perſon, to whom it is directed, do not make a return, 
then an alias, that is, a ſecond writ, then a pluries, that is, 
a third writ, ſhall be awarded, and then an attachment, 
Crompt. 116. 


CESSAVIT is a writ that lieth in divers caſes, upon 
this general ground, that he againſt whom it is brought hath 
for two years ceaſed or neglected to perform ſuch ſervice or 
to pay ſuch a rent as he is bound to by his tenure, and hath 
not upon his lands or tenements ſufficient goods or chattels 
L 3 to 
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to be diftrained. And if a tenant for years of land at cer, 
tain rent ſuffers the rent to be behind two years, and there 
is no ſuch diſtreſs to be had upon the land ; then the land. 
lord ſhall recover the land: but if the tenant come into court 
before judgment given, and tender the arrearages and da. 
mages, and find ſecurity that he ſhall ceaſe no more in pay. 
ment of the rent, then the tenant ſhall not loſe his land, 


F. N. B. 


CESSION, ceſs, ſignifies a ceaſing, yielding up, or giving 
over; and is, when an eccleſiaſtical perſon having a benefice 
with cure of ſouls, takes another benefice incompatible. — 
For by the ſtatute of 21 H. 8. c. 13. if any one having a be- 
nefice with cure of ſouls of 8/. a year or upwards in the king's 
books, accepts 'any other without a diſpenſation, the firſt 
ſhall be adjudged void, and the patron may preſent as if the 
incumbent had died or reſigned. And a vacancy thus made 
for want of a diſpenſation, is called ceſhon. 1 Black. 392. 

But the avoidance of the former benefice doth not take 
place as to lapſe, till induction to the ſecond ; for though 
the patron hath ſix months from the induction to preſent to 
ſave the incurring of a lapſe, yet he may, if he pleaſes, pre- 
ſent before the induction. Bur. * 1512. 

Ceſſion is not made by taking a deanry, archdeaconty, 

nd, or rectory, where there is a vicarage endowed ; be- 
cauſe the ftatute only extends to benefices 2vith cure 1 fouls, 

But where an eccleſiaſtical perſon is made biſhop, his for- 
mer benefices become void by cefhon, and the king ſhall 

reſent to the benefices ſo vacated ; for the avoidance made 

y promotion to a biſhoprick is only changing one life for 
another, and therefore is no prejudice to the patron ; for 
which reaſon, the law allows the king to preſent for that 
turn. But the king, if he pleaſes, may grant to the biſhop 
a diſpenſation to retain his former preferment, which diſ- 
penſation is called a commendam retinere, 


CESTUY QUE TRUST is he who hath a truſt in 
lands and tenements committed to him for the benefit of 
another, If the perſon intruſted doth not perform his truſt, 


he is compellable thereto in a court af equity. 


CESTUY QUE VIE is he for whoſe life land is holden 
by another perſon, which other perſon is therefore called 
tenant pur auter vie, or tenant for another's lite. 
| | CESTUY 
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CESTUY QUE USE is he to whoſe uſe land is granted 
to another perſon, which other perſon is called the zerre- 
tenant, having in himſelf the legal property and poſſeſſion, 

et not to his own uſe, but to diſpoſe thereof according to 
the intention of the ce/luy que v/e, and to ſuffer him to take 
the profits, 


CHAIRS. See Coachs. 
CHAISES, See Coachs. 
CHALLENGE, of jurors, is of two kinds; either to the 


array, by which is meant the whole Jury as it ſtands ar- 
razed in the panel or little ſquare pane of parchment on which 
the jurors names are written : or to the polls; by which are 
meant the ſeveral particular perſons or heads in the array. 
1 Inſt. 156. 158. 

Challenge to the array is in reſpect of the partiality or de- 
fault of the ſheriff, coroner, or other officer that made the 
return: and it is two-fold: 1. Principal challenge to the 
array, which, if it is made good, is a ſuſhcient cauſe of ex- 
ception, without leaving any thing to the judgment of the 
triers. As if the ſheriff is of kindred to either party ; or if 
any of the jurors be returned at the denomination of either 
of the parties. 2. Challenge to the — favour ; which 
being no principal challenge, muſt be left to the diſcretion 
and conſcience of the triers. This is, where either of the 
parties ſuſpects that the juror is inclined to favour the op- 
polite party. I. | 

Challenge to the polls is three-fold : 1. Peremptory, where 
a man challenges upon his own diſlike of the juror, without 
ſhewing any cauſe, 2. Principal challenge to the polls; 
where cauſe is ſhewed, but which, if found true, ſtands 
ſufficient of itſelf, without leaving any thing to the triers, 
3- Challenge to the polls for favour ; which is, when either 
party cannot take any principal challenge, but ſheweth cauſes 
of favour, which muſt be left to the triers, upon hearing 
the evidence, to find the juror fayourable or not favourable. 
—Cauſes of challenge to the polls are infinite. 1, 


CHALLENGE TO FIGHT, See DveL, 


CHAMPERTY, campi partitio, is the unlawful mainte- 
nance of a ſuit, in conſideration of ſome bargain to have 


14 part 
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part of the lands or thing in diſpute, or part of the gains. 
By the ſtatute 33 Ed. 1. f. 3. both the champertor, and he 
who conſents * «£3 ney thall be impriſoned three years, and 
make fine at the king's pleaſure. And by 1 R. 2. c. 9. 
feoffments of lands and gifts of goods for maintenance ſhall 
be void, and the perſon dilleiſed ſhall recover the lands with 
double damages. 


CHANCEL of a church, cancellus, is ſo called a cancellir, 
from the lattice-work partition between the quire and the 
body of the church, ſo framed as to ſeparate the one from 
the other, but not to intercept the ſight. 

Generally, the rector or parſon is bound to the repair of 
the chancel; but where the cuſtom hath been for the pariſh, 
or ſor the vicar, or for the owner of a particular eſtate, to 
repair the chancel, that cuſtom is good. Gi. 199, And 
the repairing of the chancel is prima facie a diſcharge from 
contributing to the repairs of the church. Id. 

It hath been ſaid, that the parſon, or rector impropriate, 
is intitled to the chief ſeat in the chancel ; but by preſcrip- 
tion another pariſhioner may have it. Noy, 153. But 
where there is no preſcriptive right, it ſeems that the biſhop 
hath the ſame power of diſpoſing of the ſeats in the chancel, 


as he hath in the body of the church. Gig.. 200, 


CHANCELLOR OF A DIOCESE is an eccleſiaſtical of- 
ficer under the biſhop, whoſe oſſice includes in it the power 
both of an official principal and vicar general. The proper 
work of an official is, to hear cauſes between party and 
party, concerning wills, legacies, mortuaries, and other like 
temporal matters. The ofhce of vicar general is, the cxer- 
ciſe and adminiſtration of juriſdiction purely ſpiritual, as vi- 
ſitation, correction of manners, granting inſtitutions, and 
the like, with a general inſpection of men and things, in 


order to the preſerving of diſcipline and good government in 
the church. 


CHANCELLOR, Lord. See Cnaxcexv. 
CHANCEMEDLEY ſignifies a caſual meddling or con- 


tention, and, in common ſpeech, is applied to any manner of 
homicide by miſadventure, whereas in ſtrictneſs and pro- 
priety it is only applicable to ſuch killing as happens in felf- 
defence upon a ſudden rencounter, when the {layer * 

Other 
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other poſſible means of eſcaping from the aſſailant. As where 
the ſlayer, either having not begun to fight, or (having be- 
gun) endeavours to decline any farther ſtruggle, and after- 
wards being cloſely preſſed by his antagoniſt, kills him to 
avoid his own deſtruCtion, this is homicide by chancemed- 
ley. 4 Black. 184. 


CHANCERY, in matters of civil property, is the higheſt 
and moſt important of the king's ſuperior and original courts 
of juſtice. It hath its name of chancery, cance/laria, from 
the judge who preſides therein, the lord chancellor or can- 
cellarius ; which name and office, under the Roman empe- 
rors, ſignified a chief ſcribe or ſecretary. And when the 
modern kingdoms of Europe were eſtabliſhed upon the ruins 
of the empire, almoſt every ſtate preſerved its chancellor, 
who had the ſuperviſion of all charters, letters, and other 
public inſtruments of the crown, and cancelled or authenti- 
cated them as circumſtances might require. 3 Black. 46. 

And when feals came in uſe, he had always the cuſtody 
of the king's yn ſeal. So that the office of chancellor or 
lord keeper of the great ſeal (whoſe authority with us is one 
and the ſame) is created by the- mere delivery of the king's 
great ſeal into his cuſtody ; whereby he becomes, without 
writ or patent, an officer of the greateſt weight and power 


of any now ſubſiſting in the kingdom, and ſuperior in point - 


of precedency to every temporal lord. He is a privy coun- 
ſellor by his office, and prolocutor of the Houſe of Lords by 
preſcription. To him belongs the appointment of all juſ- 
tices of the peace throughout the kingdom ; he is viſitor, in 
right of the king, of all hoſpitals and colleges of the king's 
foundation; and patron of all the king's livings under the 
value of 20 J. a- year in the king's books. He is general 
guardian of all infants, idiots, and lunatics; and has the 
general ſuperintendence of all charitable uſes in the king- 
dom. And all this, over and above the vaſt and extenſive 
juriſdiction which he exerciſeth in his judicial capacity in 
the court of chancery. 3 Black. 46. 

In the chancery are two courts; one ordinary, being a 
court of common law ; the other extraordinary, being a court 
of equity. The ordinary or common law court is a court of 
record, Its juriſdiction is to hold plea upon a ſcire facias 
to repeal and cancel the king's letters patent, when made 
againſt law, or upon untrue ſuggeſtions; and to hold plea 
on all perſonal actions, where any officer of this court is a 


party; 
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party; and of executions on ſtatutes, or of recognizances in 
nature of ſtatutes; and, by ſeveral acts of parliament, of 


divers other offences and cauſes ; but this court cannot 


| a cauſe by a jury, but the record is to be delivered by the 


lord chancellor into the king's bench to be tried there, and 
judgment given thereon. And when judgment is given in 
this common law part of chancery upon demurrer, or the 
like, a writ of error lies returnable into the king's bench; 
but this hath not been practiſed for many years, From this 
court alſo proceed all original writs, commiſſions of chari- 
table uſes, ware ebay ſewers, idiots, lunatics, and the like: 
and for theſe ends this court is always open. 3 Black. 47, 
Word, b. 4. c. 1. 

The extraordinary court is a court of equity, and proceeds 
by the rules of equity and good conſcience. This equity 
conſiſts in abating the rigoux of the common law, and giv- 
ing a remedy in caſes where no proviſion, or not ſufficient 
proviſion, hath been made by the ordinary courſe of law. 
The juriſdiction of this court is of vaſt extent. Almoſt all 
cauſes of weight and moment, firſt or laſt, have their deter- 
mination here. In this court relief is given in the caſe of 
infants, married women, and others not capable of acting 
for themſelves. All frauds, for which there is no remedy 
at law, are cognizable here; as alſo all breaches of truſt, 
and unreaſonable or unconſcionable engagements. It will 
compel men to perform their agreements ; will relieve mort- 
gagors and obligors againſt penalties and forfeitures, on pay- 
ment of principal, intereſt, and coſts; will rectify miſtakes 
in conveyances; will grant injunctions to ftay waſte; and 
reſtrain the proceedings of inferior courts, that they exceed 
not their authority and juriſdiction, 1g. 

The method of proceeding in equity is, firſt, to file the 
bill of complaint, ſetting forth the injury done, and praying 
relief. After the bill is filed, proceſs of ſulpœna ifſurs to 
compel the defendant to appear. On his appearance, if 
there is no cauſe of plea in bar, he puts in his anſwer, 
Then the plaintiff brings his replication, unleſs he files ex- 
ceptions againſt the anſwer as inſufficient, The ſeveral plead- 
ings being ſettled, and the parties come to iſſue, witneſſes 
are examined upon interrogatories, either in court, or by 
commiſſion in the country. And when the plaintiff and de- 


. fendant have examined their witneſſes, publication is to be 


made of the depoſitions, and the cauſe ſet down for hear- 


ing. After which follows the decree ; which decree _ 
erve 
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ſerved on the party under the ſeal of the conrt, and not 
obeyed, all the proceſſes of contempt will iſſue out againſt 
him for his impriſonment till he yields obedience to it; or 
there may be an injunction granted for the poſſeſſion ef land, 
where the decree is for land, and the party remains obſtinate 
after his impriſonment. From this court an appeal lies ta 
the Houſe of Lords, the laſt reſort of temporal juriſdiction 


in this kingdom. 


CHAPELS, capellee, are of divers kinds: 

1. Private chapels ; ſuch as noblemen and other religious 
and worthy perſons have, at their own private charge, built 
in or near their own houſes, for them and their families 
wherein to perform religious duties. Theſe, and the orna- 
ments belonging to the ſame, are maintained at thoſe per- 
ſons charge to whom they belong, and chaplains provided 
for them by themſelves. Degge. Part 1. c. 12. 

2. Free chapels, ſo called from their freedom or exemption 
from all ordinary juriſdiction. All free chapels, together 
with the chantries, were given to the king in the firſt year 


of the reign of Edward the Sixth, except ſome few that are 


excepted in the aCts of parliament by which the others were 

iven z and except ſuch as have been founded by the king, or 
by hs licence, fince the diflolution. And the king himfelf 
viſits his free chapels, and not the ordinary; which oſſice of 
viſtation is executed for the king, by the lord high chancel 
lor, Godolph. 145. 

3. Chapels of eaſe under the mother church, built for the 
eaſe of the pariſhioners eſpecially in larger pariſhes. Some 
of theſe chapels of eaſe have parochial rites granted to them 
by the ordinary, of baptiſm and ſepulture : others have only 
the privilege of prayers and preaching. At the foundation 
of theſe chapels it is generally provided that they ſhall be 
no prejudice to the mother church, either in revenues or in 


exemption from ſubordination and dependence. 


| CHAPTER of a cathedral church conſiſts of perſons cc- 
cleſiaſtical, dean, and canons or prebendaries, whereof the 
dean is the head ; all ſubordinate to the biſhop, to whom 
they are as aſſiſtants in matters relating to the church, for 
the better ordering and diſpoſing the things thereof, and the 
confirmation of ſuch leaſes of the temporalties and offices 
relating to the biſhoprick, as the biſhop ſhall make from time 
to time, And they are termed capitulum, as a kind of head, 
| inſtituted 
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inſtituted not only to aſſiſt the biſhop in manner aforeſaid, 
but alſo anciently to rule and govern the dioceſe in the time 
of vacation. 


CHARITIES : the king has the general ſuperintendence 
of all charities ; which he exerciſes by the lord chancellor, 
And by the ſtatute 43 Eliz. c. 4. 4 is given to the 
lord chancellor to grant commiſſions to inquire into any 
abuſes of charitable donations, and rectify the ſame by de- 
cree. 

But by the 9 G. 2. c. 36. no lands, or money to be laid 
out in lands, ſhall be given to any charitable uſe, unleſs by 
deed indented, executed twelve months before the death of 
the donor, and inrolled in chancery within ſix months aſter 
execution, and unleſs made to take effect immediately, and 
be without power of revocation. 

Concerning the cc!leCting of charity money on briefs. See 
BRIEF. 


CHARTER, charta, a written paper or parchment, is of 
divers kinds, and diſtinguiſhed into charters of the king, and 
charters of private perſons. Charters of the ig are thoſe 
whereby the king paſſeth any grant to any perſon or body po- 
litic, as charters of exemption, of privilege, of pardon; the 
great charter of liberties is called by way of pre-eminence, 
magna charta. Charters of private perſons are deeds and in- 
ſtruments for conveyance of lands. | 


CHARTER HOUSE is a corruption of Chartreux ¶ Car 
tha) the name of a town in France, where an order of 
monks was inſtituted, from thence called Carthiſiaus. 


CHARTER LAND was Jand held by writing, otherwiſe 
called book land,; as oppoſed to falkland, which was an iafe- 
rior kind of tenure, without writing, held merely at the 


will of the lord. 


CHARTER PARTY, charta partita, is a deed or writ- 
ing divided, or pair of indentures, among merchants or ſea- 
faring men, containing the covenants and agreements made 
between them, touching their merchandize and maritime al- 
fairs. 

A charter party of af/reightment ſettles agreements, as to 


the .cargo of ſhips, and binds the maſter to deliver the 
Cargo 
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cargo in good condition, at the place of diſcharge, accord- | 


ing to agreement : and ſometimes the maſter obliges himſelf, 
ſhip, tackle, and furniture, for performance. 


CHASE is a privileged place for receipt of deer and beaſts 
of the foreſt, and is of a middle nature between a foreſt and 
a park. It is commonly leſs than a foreſt, and not endowed 
with ſo many liberties, as officers, laws, courts ; and yet is 
of a larger compaſs than a park, having more officers and 
game than a park. Every foreſt is a chaſe, but every chaſe 
is not a foreſt. It differs from a park in that it is not in- 
cloſed ; yet it mult have certain metes and bounds, but it 
may be in other men's grounds as well as in one's own. 
Manu. 49. 

Beaſts of chaſe are the buck, doe, fox, martern, and roe. 
Id. 44. 

A ſoreſt is governed by the foreſt law, but a chaſe is go- 
verned by the common law. Id. 52. 


CHATTELS is a French word, and ſignifies goods, com- 
prehending all goods, moveable and immoveable; except 
ſuch as are in nature of freehold, or parcel of it. And 
chattels are either perſonal or real: Perſonal are ſuch as be- 
long immediately to the perſon of a man; and for which, 
if they be any way injuriouſly withheld from him, he hath 
no other remedy but by perſonal action: chattels real are 
ſuch as either appertain not immediately to the perſon, but 
to ſome other thing by way of dependency, as a box with 
writings of land; or ſuch as are iſſuing out of ſome im- 
moveable thing, as a leaſe, or rent for term of years; and 
they concern the realty, lands and tenements, intereſt in ad- 
vowſons, in ſtatutes merchant, and the like. 1 f. 118. 


CHAUNTRIES, cantariæ, in the times of popery, were 
endowments of land or other revenues, for maintenance of 
one or more prieſts, to celebrate daily maſs for the ſouls of 
the founder and his kindred, and of their other benefaCtors 
ſometimes at a particular altar, and oftentimes in little cha- 
a” added to cathedral and parochial churches for that pur- 
poſe, 


CHEATS, puniſhable by fine and impriſonment at the 
common law, may in general be deſcribed to be deceitful 
practices, in defrauding or endeavouring to defraud another 
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of 
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of his known right, by means of ſome artful device, contra 
to the plain rules of common honeſty ; as by playing wk 
falſe dice; by cauſing an illiterate perſon to execute a deed 
to his prejudice z reading it over to him in words different 
from thoſe in which it was written; and ſuch like. 1 Haw, 
188. 

Alſo the perſon injured by ſuch fraud may have an action 
upon the cate for damages; as where a perſon ſells one com- 
modity for another, or ſells by falſe weights and meaſures ; 
in which, and the like cafes, an action will lie upon the con- 
tract, becauſe the law always implies that every tranſaction 
is fair and honeſt. In buying and ſelling, it is always un- 
derſtood, that the ſeller undertakes that the commodity he 
ſells is his own; and if it proves otherwiſe, an action on 
the cafe hes againſt him, to exact damages for this deceit, 
In contracts for proviſions, it is always implied that they 
are wholeſome ; and if they be not, the ſame remedy may 
be had. Alſo if he that ſells any thing, doth upon the fate 
warrant it to be good, the law annexcs. a tacit contract to 

this warranty, that if it be not ſo, he ſhall make compenſa- 
tion to the buyer; otherwiſe it is an injury to good faith, 
for which an action on the caſe will lie to recover damages, 
3 Black. 164. 

As there are ſome frauds which may be relieved civilly, 
and not puniſhed criminally, (with the complaints whereof 
the courts of equity commonly abound ;) fo there are other 


frauds which may not be helped civilly, and yet ſhall be pu- 


nithed criminally : thus, if a man goes about, and pretends 
to be of age, and defrauds many perſons by taking credit 
for conſiderable quantities of goods, and then inſiſts on his 
non-age; the perſons injured cannot recover the value of 
their goods, but they may indict and puniſh him for a com- 
mon cheat, | 

And the diſtinction in all caſes of the like kind is this: 
that, in ſuch impoſitions or deceits where common prudence 
may guard perſons againſt their ſuffering from them, the 
offence is not indictable, but the party is left to his civil re- 
medy for the redreſs of the injury that has been done to 
him; but where falſe weights or meaſures are uſed, or falſe 
tokens produced, or ſuch methods taken to cheat and deceive, 
as people cannot by any ordinaty care or prudence be guarded 
againſt, there it is an offence indictable. Bur. Mans. 1125. 

By ſtatute 33 H. 8. c. 1. if any perſon ſhall falſely and de- 


ceitfully obtain any money or other goods, by colour and 
9 | means 
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means of any falſe privy token, or counterfeit letter made in 
another man's name; he ſhall have ſuch puniſhment by im- 
priſonment, pillory, or other corporal pain (except death), as 
the court ſhall award. 

By 30 G. 2. c. 24. all perſons who by falſe pretences ſhall 
obtain any money, goods, or merchandize, with intent to 
defraud. any perſon of the ſame, ſhall be fined and impri- 
ſoned, or put in the pillory, or publicly whipped, or tranſ- 
ported for ſeven years, at the diſcretion of the court. 

By 9 An. c. 14. if any perſon ſhall, by cheating in any 
kind of gaming, win any money or other thing, he ſhall 
forfeit five times the value, and ſuffer as in caſe of per- 


jury. 


CHEVISANCE (from the French, achever or chevir, to 
complete or come to the {chief } head, or end) ſignifies an 
agreement or compoſition made, and in our ſtatutes is uſed 
for a bargain or contract in general; and not, as ſome have 
thought, as denoting particularly an unlawful or indirect 
agreement only; for, in the inſtances produced, it is uſed to 
ſignify the ſame as the words bargain or contract and is 
ſtill retained in all commiſſions of bankrupt, in which the 
bankrupt is ſtated to uſe and exerciſe the trade of merchan- 
dize, by way of bargaining, exchange, bartering, and 
cheviſance. 


CHIEF, tenure in, was the moſt honourable ſpecies of 
holding lands and tenements, and belonged only to thoſe 
who held immediately of the king in right of his crown and 
dignity, who were called the king's tenants in ch, or in capite. 
But by the 12 C. 2. c. 24. all theſe kinds of tenure are abo- 
liſhed, and turned into free and common ſocage. 


CHILD. See ParENnTs AND CHILDREN. 


CHIMINAGE (Fr. chimin, a way), a toll due by cuſtom 
for having a way through a foreſt : if it was a footway only, 
it was called pedage. 


CHIMNEY-SWEEPERS. By 28 G. 3. c. 48. ſeveral 
regulations are made reſpecting chimney- ſweepers and their 
apprentices z and all differences and diſputes between them 
are to be determined by one juſtice of the peace. 


CHIPPING, 
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CHIPPING, when it is part of the name of a place, de: 
notes ſuch place to be a market town : as Chippenham, Chip. 


ping Norton, from the Saxon cyppan, ceapan, to buy; whence 


cheapen. So chippin-gavel, a toll for buying and ſelling. 


CHIROGRAPH (from x«g, a hand, and yeagu, to 
write) ſignifies a deed, or other public inſtrument in writ- 
mg, which anciently were atteſted by the ſubſcription and 
croſſes of witneſſes ; afterwards, to prevent frauds and con- 
cealment, they made their deeds of mutual covenant in a 
Fript and reſcripi, or in a part or counterpart, and in the mid- 
dle between the two copies they drew the capital letters of 
the alphabet, and then tallied or cut aſunder, in an dented 
manner, the ſheet or ſkin of parchment ; which, being de- 
Hvered to the two parties concerned, were proved authentic 
by matching with and anſwering to one another. Deeds 
thus made were denominated /yngrapha by the canoniſts, and 
with us chirographa, or handwritings. 2 Black. 296. 

Chirograph was alſo uſed for a fine; the manner of in- 

ſling whereof, and cutting the parchment in two pieces, 
is {till obſerved in the chirographer's office. . 


CHIVALRY, court of, was anciently held before the 
lord high conſtable and earl marſhal of England jointly, and 
afterwards before the earl marſhal only. This court hath 
cognizance of contracts and other matters touching deeds of 
arms and war, as well out of the realm as within it. It is 
now grown intirely out of uſe, on account of the feebleneſs 
of its juriſdiction, and want of power to inforce its judg- 
ments; as it can neither fine nor impriſon, not being a 
court of record. 3 Black. 68. 


CHIVALRY, tenure in. Sec KNniGHTs SERVICE» 
CHOCOLATE. Sce Corrxr. | 


CHOSE is a French word, and ſignifies thing ; and 2 
choſe in action is a thing of which a man hath not the poſſeſ- 
ſion or actual enjoyment, but hath a right to demand the 
ſame by action. For property in things perſonal is of two 
kinds, either in p, where a man has not only the right 
to enjoy, but alſo the actual enjoyment of the thing; or elſe 
it is in action, where a man hath only a bare right, without 
any occupation or enjoyment, The poſleſlion whereot, how- 

ver, 
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ever may be recovered by a ſuit or action at law: from 
whence the thing ſo recoverable is called a thing or cho/e in 
ation. 2 Black. 389. 397. 

Thus money due on a bond is a choſe in ation ; for a pro- 
perty in the debt veſts at the time of forfeiture mentioned 
in the obligation, but there is no poſſeſſion till recovered by 
courſe of law. Id. 397. 

If a man promiſes or covenants with me to do any act, 
and ſails in it, whereby I ſuffer damage, the recompence 
for this damage is a che in action: for though a right to 
ſome recompence veſts in me, at the time of the damage 
done, y2t what and how large ſuch recompence ſhall be, 
can only be aſcertained by verdict; and the poſſeſſion 
can only be given to me by legal judgment - and execu- 
tion. Id. 


CHURCH : 

1. The letters ch were anciently pronounced hard, as the 
letter 42. In the northern parts of Eugland, as alſo in Sc:t- 
land, the ancient pronunciation is {ti!l retained in the word 
kirk or url, being as it were 4p 0,x5;, the Lord's houſe, 
or xupt2x0v, belonging to the Lord. 

2. By the common law and general cuſtom of the realm, 
it was lawful for earls, barons, and others of the laity, to 
build churches ; but they could not erect a ſpiritual body 
politic to continue in ſucceſſion, and capable of endowment, 


- without the king's licence; and, before the law ſhall take 


knowledge of them as ſuch, they muſt alſo have the bitkop's 
leave and conſent, and be conſecrated or dedicated by him. 
3 Ii. 203. | 

3. And after a new church is erected, it may not be con- 
ſecrated without a competent endowment : which en- 
dowment was commonly made by an allo:ment of 
manſe and glebe by the lord of the manor, or other, who 
thereby became patron of the church. Other perſons alſo, 
at the time of dedication, often contributed ſmall portions 
of ground; which is the reaſon, why, in many parilhes, the 
glede is not only diſtant from the church, but lies in ſcat- 
tered divided parcels. Ken. Par. Aut. 222. 

4. As to the form of conſecration :—In the year 1661, a 
form for this purpoſe was drawn up by the convocation, but 
was not authorized by authority; and now every biſhop as 
to this matter is left to his own judgment and diſcretion. 

Vol. I. 11 But 
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But that form, as drawn up by the convocation, ſeems to be 
generally followed. 

5. The anniverſary feaſt on the day of the dedication of 
the church continued a long time, and is till kept up in 
many places; and this, drawing together a large reſort of 
people, was the original of fairs on that day. And from 
thence in ſuch places may probably be conjectured to what 
ſaint the church was dedicated. Ken. Par. Ant. 609. 

6. Of common right, the repair of the church is in the 
pariſhioners, at leaſt of the body of the church ; and ſome- 
times of the chancel, as particularly in London, in many 
churches there. But, generally, the parſon, or lay impro- 
priator, is bound to repair the chancel : ſometimes the vicar 
1s bound, but this mult be by ſpecial cuſtom. An ile in a 
church, belonging to a particular family, is commonly re- 
paired by thoſe to whom it belongs. If two churches be 
united, the repairs of the ſeveral churches ſhall be made as 
before their union. Degge, Part 1. c. 12. 

7. Before the age of the reformation, no ſeats were al- 
lowed, nor any diſtinct apartment in a church aſſigned to 
diſtin inhabitants, except for ſome very great perſons, 
The ſeats that were, were moveable, and the property of the 
incumbent, and ſo in all reſpects at his diſpoſal. And, ge- 
nerally, the ſeats in churches are to be built and repaired as 
the church is to be, at the general charge of the pariſhioners, 
unleſs any particular perſon be chargeable to do the ſame by 
preſcription. Il. 

And although the freehold of the body of the church be 
in the incumbent thereof, and the ſeats therein be fixed to 
the freehold, yet the uſe of them is common to all the 
people that pay to the repair thereof. But the authority 
of appointing what perſons ſhall ſit in each ſeat is in the 
ordinary, But, by cuſtom, the churchwardens may have the 
ordering of the ſeats, as in London: which, by the like cuſ- 
tom, may be in other places. Wotf. c. 39. 

If a man preſcribe, that he and his anceſtors, and all they 
whoſe eſtate he hath in a certain meſſuage, have uſed to 
fit in a certain ſeat in the church time out of mind, in con- 
ſideration that they have uſed time out of mind to repair 
the ſaid ſeat, it is a good preſcription : but if he preſcribe 
to have a ſeat generally, without the ſaid conſideration of 
repairing the ſeat, the ordinary may diſplace him. 2 Ralls 
Ar. 288. 

A ſeat 
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A ſeat may not be granted by the ordinary to a perſon 
and his heirs abſolutely. For the ſeat doth not belong to the 
perſon, but to the inhabitant ; otherwiſe, if he and his heirg 
go away, and dwell in another pariſh, they might yet retain 
the ſeat, which would be unreaſonable. Gig. 197. 

The title to a ſeat, on the foundation of preſcription, 
is properly liable at common law. But for a diſturbance 
in a ſeat, a man may ſue in the ſpiritual court; and the 
defendant, if he will, may admit the preſcription to be 
tried there; as a defendant doth a modus, or a penſion, 
by, preſcription. 2 Salk. 551. 

In an action for diſturbing the plaintiff in his pew, the 
plaintiff need not prove that ha repaired it againſt a ſtranger; 
for this being a poſſeſſory action againſt a ſtranger, and a 
mere wrong doer, the plaintiff is not obliged to prove any 
repairs done by himſelf or others whoſe eſtate he hath; for 
it is a rule in Sr that one in poſſeſſion need not ſhew any 
title or conſideration for ſuch poſſeſſion againſt a wrong 
doer. But it is otherwiſe where one claims a pew or an ile 
in a church againſt the ordinary, who has prima facie the 
diſpoſal of all the ſeats in the church; and againſt him a 
title or confideration muſt be ſhewn in the declaration, and 
proved upon the trial. 1 Vi. 326. 

8. Rates for reparation of the church are to be made by 

the churchwardens together with the pariſhioners aſſembled 
upon public notice given in the church. And the major 
part of them that appear ſhall bind the pariſh ; or if none 
appear, the churchwardens alone may make the rate. 
I Bac. Abr. 373. 
The rate is not chargeable upon the land, but upon the 
perſon in reſpect of the land. And houſes, as well as lands, 
arechargeable z and, in ſome places, houſes only: as in cities 
and large towns where there are only houſes, and no lands 
to be charged. Hetl. 130. 

It hath been holden, that there ought to be two rates, 
one for the fabric, and another for the goods and orna- 
ments, of the church: for that a rate for the reparation of 
the fabrick is real, charging the land, and not the perſon, 
but a rate for ornaments is perſonal, upon the goods, and 
not upon the land. 2 Rols Abr. 291. But by reaſon of 
the trouble and inconvenience attending ſuch ſeparate aſſeſſ- 
ments, the practice hath now univerſally obtained ro make 


one aſleſſment for all. Degge, Part 1. c. 12+ 
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Tf any perſon find himſelf aggrieved at the inequality of 
any ſuch aſſeſſment, his appeal muſt be to the eccleſiaſtical 
judge. Id. d 
9. If any perſon ſhall, by words only, brarv/ in any church 
or church-yard, he ſhall be ſuſpended from the entrance of 
the church; if he /iite or lay violent hands on another, he 
ſhall be %% fas excommunicate: if he hall therein ftrike 
with any weap5r, or draw any weapon to ſtrike, he ſhall 
have one of his ears cut off, and if he have no ears, he 
ſhall be turned in the cheek with the letter F, whereby 
he may be known to be a fray-maker and fighter. 5 & 6 
Ed. 6. c. 4. 

13. The ay to a church may be claimed and maintained 
by libel in the ſpiritual court. C/. 293. 


CHURCH WARDENS : 

1. Perſons exempted from the office of churchwarden 
are, all pecrs of the realm, by reafon of their dignity; 
clergymen, by reaſon of their order; members of parha- 
ment, by reafon of theit privilege; attorneys, by reaſon of 
their attendance in the king's courts ; apothecaries, having 
ſerved ſeven years apprenticeſhip ; perſons having proſe- 
cuted a felon to conviction; diſſenting teachers; and other 
diſſenters, provided they find a ſufficient deputy. And by 
26 C. 3. c. 107. c. 130. all ſerjeants, corporals, and drum- 
mers of the militia; and alſo all private men from the time 
of their enrolment, until they are diſcharged ; ſhall not be 
liable to ſerve as churchwardens. 

2. By Can. 118. churchwardens ſhall be choſen yearly 
in Eaſter week, or ſome week following, as the ordinary 
ſhall direct. 

3. And they fhall be choſen by the joint conſent of the 
miniſter and parithioners, if it may be; if not, the miniſter 
ſhall chuſe one, and the parithioners another. Can. 89. 

But this is to be underſtood, where there is not a cuſtom 

for the pariihioners to chuſe both. L. Raym. 137. 
In ſome places, the lord of the manor preſcribes for the 
appointment of churchwardens; and this ſhall not be tried 
in the eccleſiaſtical court, although it be a-preſcription of 
what appertains to a ſpiritual thing. God. 153. 

4. A perſon elected churchwarden, and refuſing to take 
the oath according to law, may be excommunicated for ſuch 
refuſal ; and no prohibition will lie. Gi 216. 
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5. If the party choſen offer himſelf, and the eccleſiaſtical 
judge refuſe to tender the oath to him, a mandamus from 
the temporal court will be granted. For the eccleſiaſtical 
judge is not to determine concerning the fitneſs or unfitneſs: 
and a churchwarden is a temporal officer, and hath the pro- 
perty and cuſtody of the goods of the pariſh. And as it is 
at the peril of the pariſhioners, ſo they may chuſe and truſt 
whom they think fit ; and the ſpiritual judge hath no power 
to elect, or controul their election. 1 Salk. 166. 

6. The churchwardens are ſo far incorporated by law, 
as to ſue for the goods of the church, and to bring an aCtion 
of treſpaſs for them ; alſo to purchaſe goods for the uſe of 
the pariſh ; but they are not à corporation in ſuch ſort as to 
purchaſe lands, or to take by grant, except in Lond, where 
they are a corporation for thoſe purpoles allo, Gilf. 215, 

Every churchwarden is an overſcer of the poor, by the 
ſtatute 43 Eliz. c. 2. 

They have power to manage the revenues of the church 
during a vacancy. In which caſe, having firit taken out a 
ſequeſtration under the ſeal of the office, they are to take 
care that the glebe land be ſeaſonably tilled and ſown, to 
gather in tithes, threſh, and ſell out corn, repair houſes and 
fences, and what other things are neceſſary ; and to provide 
for the ſupply of the cure. And when a ſucceſſor is inſti- 
tuted and inducted, they are to account to him for the pro- 
fits received by them, deducting their reaſonable expences : 
and if they cannot agree, theme ſhall be ſettled by the 
ordinary. Watf. c. 30. | 

The releaſe of one churchwarden is in no caſe a bar to 
the action of the other; for what they have is to the uſe of 
the pariſh. Cro. Ja. 34. 

7. All churchwardens, at the end of their year, or with- 
in a month after, ſhall, before the miniſter and pariſhioners, 
give up a juſt account of ſuch money as they have received, 
aud alſo what particularly they have beſtowed in reparations 
and otherwiſe for the aſe of the church. And they ſhall 
deliver up to the pariſhioners whatſoever money, or other 
things, of right belonging to the church or pariſh, which 
remain in their hands, that it may be delivercd over by them 
to the next churchwardens. Canon 89. 

If the churchwardens have laid out the pariſh money im- 
prudently, yet if it be truly and honeſtly laid out, they 
mult be reimburſed 3 and the pariſhioners can have no re- 
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medy herein, unleſs ſome fraud be proved againſt them, 
becauſe the pariſh have made them their truſtees. Gi 196. 


CHURL, ceorl, carl, was, in the Saxon times, a tenant at 
will, who held lands on condition of certain rents and ſer. 
vile duties. Hence many villages bear the name of Carleton, 
being the place where thoſe carls inhabited. Carl, in German, 
is ſtrong, and the word is ſtill uſed in Scatland, to denote a 
ruſtic, countryman, or labourer. 


CINQUE PORTS / guingue portus ) are the five moſt im- 

rtant havens, as they formerly were eſteemed, in the 

ingdom, lying towards France, viz. Dover, Sandwich, Rom- 
ney, Haſtings, Hythe ; to which Vinchelſea and Rye have 
ſince been added. They have a ſpecial governor or keeper 
of their own, called by his office lord warden of the cinque 
ports, who hath alſo juriſdiction of admiralty, and is ex. 
empt from the admiralty of England. He is alſo conſtable 
of Dover caſitle. 4 Inſt. 223. 

They have had ſeveral privileges granted to them, and an 
excluſive juriſdiction, before the mayor and jurats of the 
ports, in which the king's ordinary writ doth not run. But 
a writ of error lies from the mayor and jurats of each port 
to the lord warden of the cinque ports in his court of Shep- 
way; and from the court of Shepway to the king's bench. 
And all prerogative writs, as thoſe of habeas corpus, probi- 
bition, certiorari, and mandamus, may iſſue to all theſe ex- 
empt juriſdictions ; becauſe the privilege, that the king's 
writ runs not, muſt be intended between party and party, 
for there can be no ſuch privilege againſt the king. 3 Black. 79. 


CIRCUMSPECTE AGATIS,- is the title of a ſtatute 
made in the 13 Ed. 1. relating to 3 preſeribing 
certain caſes wherein the king's prohibition doth not lie. 


CIRCUMSTANTIAL - EVIDENCE is, where the fact 
cannot be poſitively and demonſtratively proved, and there- 
fore circumſtances are applicd in order to ſtrengthen the evi- 
dence z which circumſtances, as they are more or leſs ſtrong, 
induce either a violent preſumption, which is equivalent to 
full proof; or probable preſumption, which alſo hath its due 
weight; or /g4t preſumption, which hath little or no weight 


or validity, 
CISTERTIAN 
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CISTERTIAN monks were an order inſtituted at Ciſſeaux 
in France, who came into Eugland about the year 1128, and 
had their firſt houſe at Waverley in Surry. Before the diſ- 
ſolution they had 85 houſes in this kingdom, which were ge- 
nerally founded in ſolitary and uncultivated places: and all 
dedicated to the Bleſſed Virgin. 


CITATION is a ſummons to appear, being a proceſs par- 
ticularly applied to the ecclefiaſtical courts. The party to 
whom it is directed ſhall diligently ſeek the perſon to be 
cited; and when he hath found him, he is to ſhew to the 
perſon cited, the citation under ſeal, and by virtue thereof 
cite him to appear at the time and place appointed. And it 
is uſual alſo to leave a note with him, expreſling the contents 
thereof. 1 Ought. 44, 45. 

But if it be returned upon the citation that the defendant 
cannot be found, then the plaintiff's proctor petitions that 
the defendant may be cited perſonally (if he can), to appear 
and anſwer the contents of the former citation ; and if not 
perſonally, then by any other ways and means, fo as the 
party to be cited may come to the knowledge thereof, and 
this is that which is called a citation vii et mods, or a pub- 
lic citation, ſeeing it is executed either by public edict, a 
copy thereof being affixed to the doors of the houſe where 
the defendant dwells; or the doors of the pariſh church 
where he inhabits, for the ſpace of half an hour in the time 
of divine ſervice ; or, as it hath been ſaid, by the tolling of 
a bell, or the ſounding of a trumpet, or the erecting of a 
banner : this being done, a certificate muſt be made of 
the premiſes, and the citation brought into court; and if 
the party cited appear not, the plaintiff's proctor accuſeth 
his contumacy (he being firſt three times called by the crier 
of the court), and in penalty of ſuch his contumacy, re- 
queſts that he may be excommunicated. 1 Ought. 49. 

But the citation muſt be ſerved at the door or outſide of a 
man's houſe ; for the houſe may not be entered in ſuch cafe 
without his conſent, Lindw. 87. 


J CITY, civitas, is a town incorporated, which is or hath 
been the ſee of a biſhop : and though the biſhoprick be diſ- 
folved, as at Weſtminſter, yet ſtill it remaineth a city. 


I 550. 109. 
ut in ancient time, the word city is uſed promiſcuouſly 
with burgh or town; as in the charter of Leicefter, it is called 
M 4 both 
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both civitas and brrgus ; which ſhews, that though the word 
city generally ſignifies ſuch a town corporate as hath a biſhop 
and cathedral church, yet there are ſome exceptions. 


CIVIL LAW is the law of the ancient Romans, collected in 
the books called the Code, the Dige/, the In/titute, and the Novels, 
It was heretofore much in ule in this kingdom; and is till 
admitted in a conſiderable degree in the eccleſiaſtical courts, 
the courts of equity and of the admiralty, and in the courts 
of the two univerſities. 


CLAIM is a challenge of intereſt in any thing that is in 
the poſſeſſion of another; or at leaſt out of a man's own poſ- 
ſeſſion; and may be either verba/, where one doth by words 
claim and challenge the thing that is ſo out of his poſſeſſion, 
or by ai: brought. Where any thing is wrongfully de- 
tained from any perſon, this claim is to be made; and the 
party making it may thereby avoid deſcents of lands cr dif- 
ſeiſins, and preſerve his title, which otherwiſe would be in 
danger of being loſt. 1 1/7. 250. See CONTINUAL CLAIM, 


CLARENDON, conſtitutions of, were certain conſtitu- 
tions made in the reign of king Henry the Second, in a par- 
liament holden at Clarendon ; whereby the king checked the 
power of the pope and his clergy. 4 Black. 415. 


CLARETUM, a liquor made of wine and honey, clari- 


fied or made clear by decoction, which the Germans, French, 


and Engliſh called hippocras : and it was from this, . that the 
red wines of France were called claret. Mart. Ang. Sas. 


Part 2. p. 480. | 
CLAUSUM FREGTT ſignifies in law the ſame as an ac- 


tion of treſpaſs, and is a writ ſo called becauſe the defend- 
ant is ſummoned thereby to ſhew cauſe quare clauſum fregit, 
that is, why he broke the claſe of the plaintiff, For every 
man's land is, in the cye of the law, incloſed and ſet apart 
from his neighbour's; and that, either by a viſible and mate- 
rial fence, as one field is divided from another by a hedge; 
or by an ideal boundary exiſting only in contemplation of 
law, as when one man's land adjoins to another's in the ſame 
field. And every ſuch entry or breach of a man's cloſe car- 
ries neceſſarily along with it ſome damage or other; for, if 
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the writ itſelf ſpecify one general damage, namely, the tread- 
ing down and bruiſing his herbage. 3 Black. 209. 


CLERGY are of two forts, regular and ſecular. Regular 
are thoſe that live under certain rue, being of ſome reli- 
gious order, as abbots, priors, monks, or the like. The 
ſecular are thoſe that live not under any certain rules of the 
religious orders, as biſhops, dcans, parſons, vicars. 

The clergy being a body of men ſeparate and ſet apart 
from the reit of the people, in order to attend to the divine 
offices, have thereupon had large privileges allowed them by 
our municipal laws; ſeveral of which have been loit by 
diſuſe, others aboliſhed by act of parliament, but ſome do 
yet remain. Particularly, a clergyman cannot be compelled 
to ſerve on a jury; nor to appear at a court leet or frank- 
pledge, which almoſt every other perſon is obliged to do. 
Neither can he be compelled to ſerve in any temporal of- 
ſice. During his attendance on divine ſervice, he is privi- 
leged from arreſts in civil cauſes. And, in caſes of felony, 
he may have the benefit of his clergy, without being burnt 
in the hand. But the clergy are not exempt from the tem- 
poral burthens of repairing the highways, paying to the 
poor rate, and the like; and it ſeems to be now generally 
ſettled, that they are liable to all public charges impoſed by 
act of parliament, where they are not ſpecially excepted. 

Benefit 4 clergy. —Anciently, princes and ſtates, convert- 
ed to chiittianity, in favour of the clergy, and for their en- 
couragement in their oſhces and employments, and that they 
might not be ſo much intangled in ſuits, did grant to the 
clergy very bountiful privileges and exemptions z and parti- 
cularly, an exemption of their perſons from criminal pro- 
ceedings, in ſome capital caſes before ſecular judges z which 
was the true original of the benefit of clergy. Afterwards, 
the clergy increaſing in wealth, power, honour, number, 
and intereſt, began to ſet up for themſelves ; and that which 
they obtained by. the favour of princes and ſtates at firſt, 
they now claimed as their right, and a riglit of the higheſt 
nature, namely, by the law of God; and by their canons 
and conſtitutions endeavoured, and in ſome places obtained, 
vaſt extenſions of theſe exemptions, both with regard to the 
perſons concerned, to wit, not only to perſons in holy or- 
ders, but alſo to all that had any kind of ſubordinate mini- 
ſtration relative to the church; and likewiſe in reſpect of 

cauſes, exempting as far as they could all cauſcs of cler- 
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gymen, as well civil as criminal, from the juriſdiction of 
the ſecular power, and wholly ſubordinating them imme. 
diately and only to the eccleſiaſtical juriſdiction, which they 
ſuppoſed to be lodged firſt in the pope by divine right and 
inveſtiture from Chrif, and from the pope ſhed abroad into 
all ſubordinate and eccleſiaſtical juriſdiction. And by this 
means they endeavoured, and in ſome kingdoms and for 
ſome ages obtained, that there was a double ſupreme power 
in every kingdom; the one eccleſiaſtical, abſolute, and in- 
dependent upon any but the pope, over eccleſiaſtical men 
and cauſes; and the other ſecular, of the king, or civil 
magiſtrate. But this claim of exemption, although it ob- 
tained much in this kingdom, yet grew ſo burthenſome, that 
it was from time to time qualified and abridged by the civil 
wer, ſometimes by acts of parliament taking it away in 
ſome caſes, ſometimes by the interpretation and conſtruc- 
tion of the judges, and ſometimes by the contrary uſage of 
the kingdom; for eccleſiaitical canons never bound in ZEng- 
land farther than they were received, and ſo had not their 
authority from their own ſtrength and obligation, but from 
the uſages and cuſtoms of the kingdom that admitted them, 
and only ſo far forth as they were ſo admitted. And there- 
fore if they were indicted in caſes criminal, but not capital, 
nor wherein they were to loſe life or limb, there the privi- 
lege of clergy was not allowed; and therefore not in indict- 
ments of treſpaſs or petit larceny. Alſo it was not allowed 
them in high treaſon. But, at the common law, in all caſes 
of felony or petit treaſon, clergy was allowable, excepting 
two, lying in wait, and burning of houſes (which were 
looked upon as hoſtile acts, and the authors of them there- 
fore not intitled to the common privileges of ſubjects), 

2 Hales Hi. 323. 330. | 
And by the ſtatute 25 Ed. 3. ft. 3. c. 4. all manner of 
clerks, who ſhall be convicted before the ſecular judges, for 
any treaſons or felonies, touching other perſons than the 
king himfeif, ſhall have the privilege of the holy church. 
By which ſtatute, clergy is allowed in all treaſons and fe- 
lonies, except treaſon againſt the king; ſo that after this 
ſtatute, the benefit of clergy might be plcaded and allowed 
in all other treaſons and felonies. Conſequently, wherever 
clergy is net allowable in any other caſes, it is taken aw2y 
by ſeme ſubſequent act of parliament. Conſequently, where 
a new felony is made by an act of parliament, clergy is to 
be allowed, unleſs cxpreſely raven any by ſuc) —_— 
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And if it maketh a new felony, and takes away clergy not 
generally, but in ſuch or ſuch caſes, regularly in other cafes 
clergy is allowable. But if the ſtatute enatts generally, that 
it ſhall be felony without benefit of clergy, or that he ſhall 
ſuffer as in caſe of felony without benefit of clergy, this ex- 
cludes it in all circumſtances, and to all intents. II. 

By a favourable interpretation of the itatutes relating to 
the benefit of clergy, not only thoſe actually admitted into 
ſome inferior order of the clergy, but alſo thoſe who werg 
never qualified to be admitted into orders (which was for- 
merly tried by putting them. to read a verſe) have been taken 
to have a right to this privilege, as much as perſons in holy 
orders, 2 Haw. 338. : 

Perſons admitted to the benefit of clergy are to be burned 
in the brawn of the left thumb; and, as a farther puniſh= 
ment, may be continued in priſon for a year. Or, inſtead of 
being burnt in the hand, they may be tranſported for ſeven 
years. 18 El. c. 7. 4 G. c. 11. 

A perſon admitted to his clergy forfeits all his goods that 
he hath at the time pf the conviction. But preſently upon 
his burning in the hand, he ought to be reſtored to the poſ- 
ſeſſion of his lands, and from thenceforth to enjoy the pro- 
fits thereof. Alſo, it reſtores him to his credit; and conſe- 
quently enables him to be a good witneſs. And it is holden, 
that aftzr a man is admitted to his clergy, it is actionable to 
call him felon 3 becauſe his offence being pardoned by the 
ſtatute, all the infamy and other conſequences of it are dif- 
charged. 2 H. H. 388. 2 Haw. 364, 


CLERK, in its ſpiritual ſenſe, denotes a perſon in holy 
orders: in its temporal acceptation, it ſignifies ene wha 
practiſes with his pen in any court, or otherwiſe. 


CLERK OF ASSISE is he that writes all things judicially 
done by the juſtices of aſſize in their circuits, Cromp. 


Juriſd. 227. 


CLERK OF THE MARKET is an officer incident to 
every fair and market, to puniſh miſdemeanors therein; as 
a court of pie poudre is to determine all diſputes relating to 
private or civil property, The object of his juriſdiction is 
principally the cogniſance of weights and meaſures, to try 
whether they be according to the true ſtandard ; and if they 
be not, beſides the puniſhment of the party by fine, the 

weights 
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weights and meaſures themſelves are to be burnt or other. 
wiſe deſtroyed, 


CLERK OF THE PEACE is an officer attending upon 
the juſtices of the peace in ſeſlions, appointed by the cuts; 
rotulorum. In the ſeſhons where he 1s clerk of the peace, 
he ſhall not aci as attorney or ſolicitor, 22 G. 2. c. 46, 
He ſhall certify into the king's bench the names of all per. 
ſons outlawed, attainted, or convicted of felony. 34 & 2; 
H. 8. c. 14. He ſhall deliver to the ſheriff, within twenty 
days after September 29, yearly, a ſchedule of all fines and 
other forfeitures in ſeſſions; and on or before the ſecond 
Monday after the morrow of A, Sault thall deliver a dupli- 
cate thereof upon oath, into the court of exchequer. 22 U 
23 C. 2. c. 22. 4&5 V. c. 24. If he miſbehaves in his 
office, the juſtices in ſeſſions may ſuſpend or diſcharge him. 


1. c. 21. 


CLOSE, breaking of; words uſed in an action of treſ- 
paſs: for which ſee CLausuu FREGIT, 


CLOSE ROLLS, or c//e wwrits; grants from the crown, 
to particular perſons, and for particular purpoſes, and therc- 
fore not being intended for public inſpection, are cleſed up 
and ſealed on the outſide, and thereupon called «writs che ; 
in contradiſtinction from grants relating to the public in ge- 
neral, which are therefore left open and not ſealed up, and 
are called /itere patentes, or letters patent. 2 Black. 346. 


CLOSH was an unlawful game forbidden by ſome an- 
cient ſtatutes. It is ſaid to have been the ſame as the modern 
nine-pins. In the ſtatute 33 H. 8. c. 9. it is called cg 
cayles, which ſcems to intend throwing at the kittles or nine- 
pins; as to this day, in ſome parts of England, the thruwing 
at cocks on Shrove Tueſday is called carfing of the cocks; ſo 
the children throwing at eggs about Euer is called cailing d 


eggs. 


_ CLOUGH, a valley or hollow place between two moun- 
tains; a word not yet intirely out of uſe. 


CLUNIAC monks were a reformed order of St. Bene- 
dict, who had their name from Cluni in France, where they 
ſettled about the year 912. They were brought into EH 
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in the time of William the Conqueror, and had their firſt 
houſe at Lewes in Suſſex; and, at the time of the diſſolution, 
they had twenty-ſeven houſes here belonging to their order. 


COACHES AND COACHMAKERS. By the 25 G. 3. 
c. 47. and the 29 C. 3. c. 49. ſeveral duties are impoſed on 
perſons keeping coaches and fuch like carriages, which are 
to be under the management of the commilhoners of the 
window duties. And by the 25 C. 3. c. 49. every coach- 
maker ſhall take out a licence annually from the commiſſioners 
of exciſe; and by 27 G. 3. c. 13. a duty is alſo impoſed 
on all new coaches and ſuch like carriages made in Great Bris 


tain ; for which ſee the acts and Burn's 7uft. title Coaches. 


COALS : 

1. By the 30 C. 2. c. 8. commiſſioners ſhall be appointed 
for the meaſuring and marking boats, wains, and carts, in 
the port of Newca/tle and the members thereof; which ſhall 
be by the bowl-tub of Nezwca//le, containing twenty-two gal- 
lons and a pottle Winche/er meaſure, and being of twenty- 
ſeven inches diameter upon the top, and allowing twenty- 
one bowls of coals by heap meaſure to each chalder. And 
every wain ſhall be ſeven bowls, cart three bowls and a 
buſhel heaped meaſure z and three wains or fix carts ſhall be 
allowed for a chalder; which ſaid admeaſurement, by the 6 
& 7 V. c. 10. ſhall be by a dead weight of lead or iron (or 
otherwiſe), allowing fifty-three hundred weight to a chaldron. 
The weight of a wain load ſeventeen hundred weight and an 
half, cart load eight hundred weight and three quarters. 
And no keel or boat ſhall contain more than ten chaldrons. 


2, By 16 & 17 C. 2. c. 2. ſea-coal brought into the 


Thames ſhall be ſold by the chaldron containing thirty-ſix 
buſhels heaped up. All other coals, from Scotland or elſe- 
where, ſold by weight, ſhall be ſold after the proportion of 
112 pounds to the hundred. To 

And the lord mayor and aldermen in Landon ſhall ſet the 
prices of coals to be fold by retail. And elſewhere, three 
Juitices ſhall ſet the rates of all ſea-coal ſold by retail in any 
part of England, allowing a competent profit to the retailers ; 
and if the retailers refuſe to ſell accordingly, the juſtices 
may appoint perſons to enter and ſell the ſaid coals at ſuch 
rates as ſo ſet and aſcertained. 32 C. 2. c. 27. 

3. Any coal factor receiving, or coal owner giving, any 
gratuity, for buying or felling any particular ſort of coals, or 
| ſelling 
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ſelling one ſort of coals for and as a ſort which they really 
are not, ſhall forfeit 00 I. 3 G. 2. c. 26. 

4. For the admeaſurement of ſea-coals in the port of 
London, the coal buſhel ſhall be made round, with a plain 
and even bottom, and ſhall be nineteen inches and an half 
from outſide 10 outſide, and ſhall contain one MV incheſſer 
buſhel and one quart of water; and all ſea-coals ſold by the 
ſaid Winchefter meaſure, ſhall be ſold by the chalder contain- 
ing thirty-ſix of ſuch buſhels heaped up. 12 An. ft. 2. c. 1). 

5. Coals within the bills ſhall be carried in linen ſacks 
ſealed by the proper officer, which ſhall be at leaſt four feet 
and four inches in length, and twenty-ſix inches in breadth : 
and ſellers of coals by the chaldron or leſſer quantity ſhall 
put three buſhels of coals in each ſack. 3 G. 2. c. 26. 

2 6. . e. 2. | 

6. Wilfully and maliciouſly ſetting on fire any mine, pit, 
or delph of coal or cannel coal, is felony without benefit of 
clergy. 10 G. 2. c. 32. 

7. If any perſon ſhall convey water into any coal work, 
with deſign to deſtroy or damage the ſame, he ſhall forfeit 
treble damages with coſts. 13 C. 2. c. 21. 

8. Setting fire- to, demoliſhing, or otherwiſe damaging, 
any engine for draining water from coal mines, or for draw- 
ing coals out of the ſame; or any bridge, waggon way, or 
trunk, erected for conveying coals from any coal mine, or 
ſtaith for depoſiting the ſame, is felony and tranſportation for 
ſeven years. 9 G. 3. c. 29. 


COATS of arms were not in uſe till about the reign of 
king Richard the Firſt, who brought them from the croiſade 
in the Holy Land ; where they were firſt invented and paint- 
ed on the ſhields of the knights, to diſtinguiſh the variety 
of perſons of every chriſtian nation who reſorted thither, 
and who could not, when clad in complete ſteel, be other- 
wiſe known or aſcertained. 2 Black. 306. 


COCKET, a ſeal belonging to the king's cuſtom-houſe ; 
or rather, a ſcroll of parchment ſealed, and delivered by 
the officers of the cuſtoms to merchants, as a warrant that 
their merchandiſes are cuſtomed or have paid the king's 
duty. 


COCOA NUTS. See CorrER. 
CODICIL, 
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CODICIL, cedicillus, a little book or writing, is a ſupple- 
ment to a will, or an addition made by the teltator, and an- 
nexed to, and to be taken as part of a teſtament : being for 
its explanation, or alteration, or to make ſome addition to, 


or elſe ſome ſubtraction from, the former diſpoſition of the 


teſtator. 2 Black. 500. 
In caſe of a real eſtate, a codicil cannot operate, unleſs it 
be executed according to the ſtatute of frauds and perjuries. 
1 Atk. 426. | 
But it is not neceſſary that the codicil be annexed to the 
will; it may be in a ſeparate inſtrument ; yet the will and 
codicil make both but one will. 1 Yez. 442. | 


COFFEE, TEA, CHOCOLATE, AND COCOA-NUTS. 
By ſeveral ſtatutes, regulations are made qa, ae im- 
portation and management thereof, which are to be under 
the inſpeCtion of the officers of the cuſtoms and exciſe. 

And by the 27 G. 3. c. 13. all former duties of cuſtoms 
and exciſe thereon, are repealed, and new duties impoſed in 
lieu thereof, as ſet forth in ſchedules annexed to the ſaid act. 


COGNISANCE, or cognizance (Fr. connuſance ; Lat. cog- 
nitio ), is uſed diverſly in our law. Sometimes it is an ac- 
knowledgment of a fine, or confeſſion of a thing done. So 
there is a cognizance of taking a diſtreſs. Sometimes it is 
the hearing of a matter judicially, as to take cognizance of 
acauſe. And ſometimes it is a juriſdiction, as cognizance 
of pleas is a power to call a cauſe or plea out of another 
court. This cognizance of pleas is a privilege granted by 
the king to a city or town, to hold pleas within the ſame ; 
and when any one is impleaded in the courts at Weſtminſter, 
the owner of the franchiſe may demand cognizance of the 
plea : but if the courts at Vęſiminſler be poſſeſſed of the plea 
before cognizance be demanded, it is then too late. Terms 
of the Law. | | 

There are three ſorts of inferior juriſdiftions : one there- 
of is to hold pleas, and this is the loweſt ſort; for it is only a 
concurrent juriſdiction, and the party may fue there, or in 
the king's courts, if he will. The ſecond, is a cognizance of 
Pleas, and by this a right is veſted in the lord of the franchite 
to hold the plea, and he is the only perſon that can take ad- 
yantage of it; for the defendant cannot plead this to the 
juriſdiction of the court, but the lord muſt come in and 
claim his franchiſe. The third ſort is an exempt juriſdiftion ; 

1 as 


— — — — — 


——ů 


_ * * P —_— - 
— * : 8 4 
_ ESRD — ——_——_—_— _—_ 4 
in . ͤ „ — 


— Os ab. 4 
7 RR we 2 -- 
1 — — 


3 - 


176 COI 


as where the king grants to a great city, that the inhabitants 
thercof ſhall be ſued within their city, and not elſewhere, 
this grant may be pleaded to the juriſdiction of the king's 
court, if there be a court within that city which can hold 
plea of the cauſe; and no perſon can take advantage of this 
pica but the defendant. 3 Salt. 79. 

But cognizauce muſt be demanded before full defence is 
made, or imparlance prayed: for theſe are a ſubmiſſion to 
the juriſdiction of the ſuperior court. And it will not be 
allowed if it occaſions a failure of juſtice, or if an action 
be brought againſt the perſon himſelf who claims the fran- 


chiſe, unleſs he hath a power in ſuch caſe to make another 


judge. 3 Black. 298. 

Cognizance of a diſtreſs is, where a perſon hath taken a dif. 
treſs, and is impleaded for the ſame ; whereupon, if he took 
the diſtreſs in his own right, he avows the taking of it, as 
for rent in arrear or other cauſe, and this is called an avzwyy:; 
but if he juſtifies in the right of another, as his bailiff or 
fervant, he is then ſaid to make cognizonce, that is, he oc- 
Enowledges the taking, but inſiſts that ſuch taking was legal, 
as he acted by the command of one who had a right to diſ- 
train. 3 Black. 149. b 

Cognizance ſignifies alſo the badge of a waterman or ſer- 
vant, which is uſually the giver's creſt, whereby he is known 
to belong to this or that nobleman or gentleman. 


COIF, a title given to ſerjeants at law, who are called 
ſerjeants of the coif, from the lawn coif they wear on t! eir 
heads under their caps, when they are created. The uſe of 
it was anciently to cover the clerical tonſure, otherwiſe called 
corona clericalis ; becauſe the crown of the head was cloſe 
ſhaved, and a border of hair left round the lower part, which 
made it look like a crown. 


COIN : 

1. Coin, in French, ſignifies a ener, and from thence 
hath its name (according to lord Coke) becauſe in -ncient 
times money was {quare, with corners, as it is in ſo:1.. -. in- 
tries to this day. 1 If. 207. 

2. By various ſtatutes, there are many offences relating to 
the coin; which may be reduced into the following order: 

Counterfeiting the king's money, or bringing falſe money 
into the realm counterfeit to the money of England ; clipping 
waſhing, rounding, filing, impairing, diminiſhing, falſify- 
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lug, ſcaling, lightening, edging, colouring, gilding, mak- 


ing, mending, or having in one's poſſeſſion, any puncheon, 
counterpuncheon, matrix, ſtamp, dye, pattern, mould, edger, 
or very, engine: all theſe incur the penalty of high treaſon. 

And if any perſon ſhall counterfeit any ſuch kind of coin 
of gold or filver, as are not the proper coin of this realm, 
but current therein by the king's conſent, he ſhall be guilty 
of high treaſon. . 

And if any perſon ſhall tender in payment any counterfeit 
coin, he ſhall, br the firſt offence, be impriſoned ſix months; 
for the ſecond offence, two years; and for the third offence 
ſhall be guilty of felony without benefit of clergy, 

Blanching copper or other baſe metal, or buying or ſelling 
the ſame; and receiving or paying money at a lower rate than 
its denomination doth import; and alſo the offence of coun- 
terfeiting copper halfpence and farthings z incur the penalty 
of felony, but within clergy: 

Counterfeiting coin, not the proper coin of this realm, 
nor permitted to be current therein, is miſpriſion of treaſon. 

A perſon buying, or ſelling, or having in his poſſeſſion 
clippings or filings, ſhall forfeit 500 J. and be branded in the 
cheek with the letter R. | 

Any perſon having in his poſſeſſion a coining preſs, or 
caſting bars or ingots of ſilver in imitation of Spaniſh bars or 
ingots, ſhall forfeit 500 J. 

Buying or ſelling bullion or molten ſilver, by any but a 
goldſmith or refiner, is fix months impriſonment. 

31 Any perſon to whom any money {hall be tendered, any 
piece whereof ſhall be diminiſhed otherwiſe than by reaſon- 
able wearing, or that he ſhall ſuſpect to be counterfeit, may 
cut or deface the ſame : and if it ſhall appear fo to be dimi- 
niſhed or counterfeit, the perſon tendering the ſame ſhall 
bear the loſs : if otherwiſe, he who cut or defaced. the ſame 
ſhall receive it at the rate it was coined for. And if any 
queſtion ſhall ariſe concerning it, the ſame ſhall be deter- 
mined by the mayor or other head officer in a corporation, 
and elſewhere by a neighbouring juſtice. 9 & 10 V c. 21. 
13G. 3-g64.77+ IE 

4- A reward of 40 J. is given for convicting a counter- 
feiter of the gold or filver coin; and 10/. for a counter- 
eiter of the copper coin. 6& 7 W. c. 17. 15 & 16 G. 2. c. 23. 

5. No perſon can be inforced to take in payment any mo- 
ney but of gold or ſilver; except for ſums under 6d. 


. 577. 
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_ COLLATERAL, from the Latin /aterale, ſideways, of 
that which hangeth by the fide, not direct. As collateral 
aſſurance is that which is made over and above the deed it- 
{elf ; collateral ſecurity is where a deed is made of other 
lands beſides thoſe granted by the deed of mortgage. If a 
man covenants with another and enters into bond for per. 
formance of his covenant, the bond is collateral to the co- 
venant, becauſe it is external, and without the nature and 
eſſence of the covenant. If a man hath liberty to pitch 
booths or ſtandings in a fair or market in another man's 
ground, it is collateral to the ground. The private woods 
of a common perſon, within a foreſt, may not be cut down 
without the king's licence; it being a prerogative collateral 
to the ſoil. And to be ſubject to the feeding of the king's 
deer is collateral to the herbage of the . Crompt, 
Furiſd. 185. Man. 66. | 

Collateral warranty, is where the heir's title to the land 
is not derived from the warranting anceſtor z as where a 
younger brother releaſes to a difſeiſor his father's land 
with warranty, this is collateral to the elder brother. 
2 Black. 301. 

Collateral e, is where a criminal attainted pleads ſome 
collateral miatter in bar of execution, as the king's pardon, 
an act of grace, or diverſity of perſon; namely, that he is 
not the ſame perſon that was attainted; which laſt is only, 
when ſome conſiderable time hath intervened between the 
attainder and the award of execution, in which a jury ſhall 
be impanelled to try this collateral iſſue ; namely, the iden- 
tity of his perſon; and not whether guilty or innocent, for 
that has been decided before. 4 Black. 396. ; 

Collateral &indred, are ſuch as lineally ſpring from one 
and the ſame anceſtor, but differ in this that they do not 
deſcend one from the other. As if a man hath two ſons, 
who have each a numerous iſſue; both theſe iflues are line- 
ally deſcended from the ſame grandfather as their common 
anceſtor, and are collateral kindred to each other, all having 
a portion of the blood of their common anceſtor, and are 
therefore denominated conſanguinei. 2 Black. 204. 

_ Collateral deſcent, is derived from the fide of the /ineal, as 
grandfather's brother, father's brother, and the like. As if 
a man purchaſe lands in fee ſimple, and dies without iſſue; 
for default of a lineal heir, he who is next of kin in the col- 
lateral line of the whole blood, though never ſo remote, 
comes in by deſcent as heir to him. 1 /. 10. 
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COLLATIO BONORUM is, where a portion, or money 
adyanced by the father in his life-time to a ſon os daughter, 
is brought into hotchpot, in order to have an equal diſtri- 
bution of the perſonal eſtate in caſe of his dying inteſtate, 
And this is in purſuance of the ſtatute 22 C23 C. 2. c. 10. 


COLLATION to a benefice is, where the biſhop and 
atron are one and the ſame perſon; in which cafe the 
Lithop cannot preſent to himſelf, but he doth, by the one 
act of collation or conferring the benefice, the whole that is 
done in common caſes by both preſentation and inſtitution. 


COLLEGES in the univerſities are generally lay corpo- 
rations, although the members of the college may be all 
eccleſiaſtical. 2 Salk. 672. | 

And in the government thereof, the king's courts cannot 
interfere, where a viſitor is ſpecially appointed : for from 
him, and him only, the party grieved ought to have redreſs 
the founder having repoſed in him ſo intire a confidence, 
that he will adminiſter juſtice impartially, that his deter- 
minations are final, and examinable in no other court what- 
ſoever. 1 Bach. 483. 

But where the viſitor is under a temporary diſability, there 
the court of king's bench will interpoſe, to prevent a defect 
of juſtice. Id. 484. 

The two univerſities, in excluſion of the king's courts, 
enjoy the ſole juriſdiction over all civil actions and ſuits 
except in ſuch caſes where the right of freehold is concerned. 
3 Black. 83, : 

Their proceedings are in a ſummary way, according to the 
practice of the civil law. Mood. b. 4. c. 2. 

An appeal lies from the chancellor's court to the congre- 
gation, thence to the convocation, and from thence to the 
delegates. Id. 

But they have no juriſdiction unleſs the plaintiff or de- 
fendant is a ſcholar, or ſervant of the univerſity, or of ſome 
college; but if either of them is a ſcholar, it is then a mat- 
ter within their juriſdiction ; but yet, if either of them is 
entered into a college by colluſion, to avoid a ſuit in the 
king's courts, or to excuſe himſelf from town offices, his 
privilege ſhall not be allowed. 

And in order to be intitled to this privilege, it muſt appear, 
that the perſon claiming it is reſident in the univerſity at 
that time. | | 

Alſo they have ee in criminal offences or miſde- 


meanors, under the degree of treaſon, ſclony, or maim. 
N 2 COMBAT), 
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COMBAT, was a formal trial between two champions, 
of a doubtful cauſe or quarrel. See BAT TEL. 


COMBINATIONS amongſt victuallers or artiſicers to raiſe 
the price of proviſions, or any commodities, or the rate of 
labour, are in many caſes ſeverely puniſhed by particular 
ſtatutes ; and in general, by the 2 & 3 Ad. 6. c. 15. with 
the forfeiture of 104. or twenty days impriſonment, with an 
allowance only of bread and water, for the firſt offence; 
20 J., or the pillory, for the ſecond ; and 401. for the third, 
or elſe the pillory, loſs of an ear, and perpetual infamy. 


COMBUSTIO DOMORUM, burning of houſes, anciently 
called arſon, was by the common law denied the benefit of cler- 
gy, when all other felonies were intitled to it, except in/idiatio 
viarum, or lying in wait for one on the highway, and depopu- 
latio agrorum, or deſtroying and ravaging a country ; which 
three offences were excluded from the benefit of clergy, as 
they were a kind of hoſtile acts, and in ſome degree bor- 
dered upon treaſon. 4 Black. 372. 


COMBUSTIO PECUNIZX was the ancient way of 
trying mixed and corrupt money, by melting it down, upon 
payments into the exchequer. In the time of king Hen. 2. 
a conſtitution was made called the trial by combuſtion, the 
practice whereof differed little or nothing from the preſent 
method of aſſaying ſilver. Lowndes on coin, 5. 


COMMAND. A wife ſhall not be excuſed the commit- 
ting of any crime by the command of her huſband ; nor ſhall a 
ſervant be excuſed the committing a crime by the command 
of his maſter. 1 Haw. 3. 

At the command of the conſtable, all perſons of ability 
within his conſtablewick are bound to aſſiſt him in ſuppreſ- 
ſing a riot or an affray, and in keeping the king's peace : and 
if they diſobey his command, they are puniſhable by fine 
and impriſonment. 1 Haw. 137. 


COMMANDRIES were manors or eſtates belonging to 
the Knights Hoſpitalers, otherwiſe calted the knights of 


St. John of Feruſalem, where, erecting churches for the ſer- 


vice of God, and convenient houſes, they placed ſome of 
their fraternity under the government of a commander, who 
were allowed proper maintenance out of the revenues under 


their care, and accounted for the remainder to the grand 
prior 
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prior at London : ſo New Eagle, in Lincaluſbire, is ſtill called 
the commandry of Eagle. Where ſuch eſtates belonged to 
the Knights Templars, the perſon who preſided over 
them was uſually one of thoſe who had by the grand maſter 
been created preceptores templi, from whence thoſe eſtates 
were ſtyled preceptories, They were only cells to the prin- 
cipal houſe at London. 


COMMENDAM, is a benefice or eccleſiaſtical living, 
which being void, or to prevent its becoming void, com- 
mendatur, is committed, to the charge and care of ſome ſuf- 
ficient clerk, to be ſupplied until it may conveniently be pro- 
vided of a paſtor. Thus when a parſon of a pariſh is made 
the biſhop of a dioceſe, there is a ceſſion of his benefice by 
the promotion : but if the king gives him power to retain 
his benefice, he ſhall continue parſon thereof, and ſhall be 
ſaid to hold it in commendam. A commendam may be tem- 
porary, for one, two, or three years; or perpetual, by a 
kind of diſpenſation to avoid a vacancy of the living, and is 
called a commendam retinere. There is alſo a commendam capere, 
which is to take a benefice de novo, in the biſhop's own gift, or 
the gift of ſome other patron conſenting to the ſame; and 
this is the ſame to him, as inſtitution and induction are to 


another clerk, 1 Black. 393. 
* COMMISSARY, is he that is limited by the biſhop to 


ſome certain part of the dioceſe; and in moſt cafes has the 
authority of official principal and vicar general within his 
limits. | 


COMMISSION, is takenfor the warrant or appointment 
whereby one or more perſons have the charge of any matter 
committed to them. The ue, by their commiſſion have 
power to hear and determine cauſes. And moſt of the great 
oſſicers, judicial and miniſterial, of this realm are made by 
commiſſion. Anciently there was a commiſſion of anticipa- 
tion, to collect a tax or ſubſidy before the day. Commiſſion 
of array was to muſter and array, or ſet in order, all the 
men able to bear arms in ſuch a diſtrict. Commiſſion of 
afeciation, is to aſſociate certain learned perſons with the 
judges in their circuits. Commiſſion of bankruptcy, is a com- 
million iſſued out of chancery to certain commiſhoners ap- 

inted to take order with the bankrupt's eſtate for the ſatiſ- 


action of his creditors. Commiſſion of charitab/e wes, iſſues 
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out of chancery to divers perſons, where lands given to 
charitable uſes are miſemployed, or there is any fraud or 
abuſe of the charity, in order to rectify ſuch abuſe. Com. 
miſſion of delegates, is granted in caſe of appeal to the king 
in chancery, directed to certain perſons ſkilled in the eccle. 
ſiaſtical and temporal laws, to determine the matter in iſſue. 
Commiſſion of lunacy, is a commiilion out of chancery to in- 
quire whether a perſon repreſented to be lunatic, be fo or 
not; that if ſo, the king may commit the care of him and 
of his eſtate to ſome friend, who in ſuch caſe is called the 
committee. Commiſhon of rebellian, otherwiſe called 1 
aurit of rebellion, iſſues, where a man, after proclamation 
made by the ſheriff upon a proceſs out of chancery to pre- 
ſent himſelf to the court by a day aſſigned, makes default 
in appearance; and this is directed to certain perſons to ap- 

rehend the party as a rebel and contemner of the laws, and 
2 him to the court on a day therein aſſigned. It iſſues 
after an attachment and a mon inventus returned thereon, 
Commiſſion of ſexvers, is directed to certain perſons to cauſe 
drains and ditches to be well kept and maintained in marſhy 
and fenny grounds, for the better conveyance of the water, 
and preſervation of the land. 


COMMISSIONER, is he that hath a commiſhon, or other 
lawful warrant, to examine any matters, or to execute any 
public office. Commiſſioners muſt purſue the authority of 
their commiſhon, otherwiſe their acts will be void. For 
their office is to do what they are commanded, and herein 
it is neceſſarily implied, that they may do that alſo without 
which what is commanded cannot be done. If their au- 
thority is appointed by any ſtatute law, they muſt execute 
it as the ſtatute preſcribes. If a commiſſion is given to com- 
miſſioners to execute a thing againſt law, they are bound not 
to accept or obey it. —Beſides commiſſioners relating to 
judicial proceedings, there are commiſſioners of the treaſury, 
of the navy, of the cuſtoms, of the exciſe, and many others. 


COMMITMENT, is ſending of a perſon to priſon, by 
warrant or order, who is charged with any crime. And it 
may be, by the judges, juſtices of the peace, or other ma- 
giſtrates, who have authority for the ſame by the laws and 
ſtatutes of this realm. 

It muſt be in «vriting, either in the name of the king, and 
only teſted by the perſon who makes it; or it may be made 


by 
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by ſuch perſon in his own name, expreſſing his office or au- 
thority, and muſt be directed to the gaoler, or keeper of the 

riſon. 2 Haw. 119. 

It ſnould contain the name of the party committed, if 
known; if not known, then it may be ſufficient to deſcribe 
the perſon by his age, ſtature, complexion, colour of his 
hair, or the like, and to add that he refuſeth to tell his 
name. 1 H. H. 577. 

It ought to contain the cauſe, and the certainty thereof; 
as if it be for felony, it muſt contain the ſpecial nature of 
the felony, as felony for the death of ſuch a man; if for 
burglary, then to ſay for burglary in breaking the houſe of 
ſuch a one : and, therefore, a commitment to anſwer ſuch 
things as ſhall be objected againſt him, is utterly againſt law. 
2 Inſt. 591. 

It muſt have an apt concluſron ; as, where a man is com- 
mitted as a criminal, it muſt be until he be diſcharged by 
due courſe of law; if for contumacy, then until he comply 
and perform the thing required. 2 Haw. 120. 

It muſt be under ea,; unleſs it be by ſome court of re- 
cord, for there the record itſelf, or a memorial thereof, are a 
ſufhcient warrant without any warrant under ſeal. 1 H. H. 5 84. 


COMMON : 
I. Common, what. 
2. Origin of the right of cammcn. 
3. Of common appendant. 
4. Common appurtenant. 
5. Common by reaſon of vicinage. 
6. Common in groſs. 
7. Common of eftovers. 
8. Common of fiſhery. 

9. Common of turbary, and other digging the ſoil, 
10. Diſturbance of common by one who has no right, 
11. Diſturbance of common by uncommonable goods. 
12. Diſturbance of common by ſurcharging. 

13. Diſturbance by inclaſure, or other obſtruction, 
14. Of the bord's right to incloſe the ſurplus. 


1. Common, hat. 


COMMON, is a profit which a man hath in the lands ot 
of another. And it is called common, becauſe it is common to 


many. 1 ft. 122. | 
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2. Origin of the Right of Common. 


When a lord of a mgnor (wherein was great waſte ground) 
did infeoff others of ſome parcels of arable land, it was ne. 
ceſſary that the feoffee ſhould have common in the waſtes, 
or otherwiſe, as incident to the feoffment. And this was 
e ee not oy for the encouragement of agriculture, 

ut from the neceſlity of the thing. For a man could not 
plow or manure his grounds without beaſts ; and they could 
not be ſuſtained without paſture z and paſture could not be 
had but in the lord's waſtes, and in the unincloſed fallow 
rounds of himſelf and the other tenants. The lord there. 
3 annexed this right of common, as inſeparably incident 


to the grant of the lands. 2 Int. 85, 6. 2 Black. 33. 


3- Of Common Appendant. 
COMMON APPENDANT, is a right, belonging to the 


owners or occupiers of arable land, to put commonable 
beaſts upon the lord's waſte, and upon the lands of other 
perſons within the ſame manor. Commonable beaſts are 
either beaſts of the plough, or ſuch as manure the ground. 
And for this a man need not preſcribe, becauſe he hath it of 
common right. 1 fl. 122. 

But he ſhall not uſe the land with hogs, goats, geeſe, or 
the like; for theſe are not neceſſary to plow the land, or to 
manure it. 1 Rolls Abr. 297. - 

Common appendant ought to be appendant to arable land, 
that is, which is capable of being made arable ; and not to 
any land not arable, nor to an houſe. Jbid. 

A cottager may preſcribe to have common for all beaſts 
levant and couchant as appendant to his cottage. For a cot- 
tage contains a curtilage at leaſt ; and a cottage by the ſtatute 
ought to have four acres of land to it. And it hath been 
holden, that foddering cattle in the yard is an evidence of 
levancy and couchancy. 1 Salk. 169. 

If common appendant be claimed to a maner, yet in reality 
it is appendant to the demeſnes, and not to the ſervices ; and 
therefore, if a tenancy e/cheat, the lord ſhall not increalc his 
common by reaſon thereof. 1 Infe. 122. 

If the lord infranchiſes a copyholder's eſtate, the riglit of 
common which he had before as a cuſtomary tenant is gone, 
and cannot be reſtored but by ſpecial words in the infran- 
chiſement, and not by the common words with the appur- 


tenances. But a grant of all commons uſually occupied with 
the 


- 
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the tenement, will paſs ſuch common as the firſt was. Cry, 
Ja. 253» Mo. 467. 

He that hath common appendant, can keep but a number 
of cattle proportionable to his land; for he can common 
with no more than the lands to which his common belongs 
are able to maintain. 3 Salk. 93. 

And, generally, ſo many cattle as the land to which the 
common 1s appendant, can maintain in the winter, ſo many 
ſhall be ſaid levant and couchant, Ny, 30. 2 Brownl. 101. 

Generally, the commoner cannot uſe the common but 
with his own proper cattle ; but if he hath not any cattle to 
manure the land, he may borrow other cattle to manure it, 
and may uſe the common with them ; for by the loan, they 
are in a manner made his own cattle for the time. x Role 
Abr. 398. Alſo, the herd may licenſe a ſtranger to put in 
his cattle, if he leaves ſuſſicient room for the commoners be- 
ſides. 1 Ralle Abr. 396. 

He who has common appendant to one acre of land, ſhall 
not uſe this common but with beaſts that are levant and 
couchant upon the ſame acre. Br. Common, pl. 8. 

Common appendant may be, to common aſter the corn is 
ſevered till it is ſown again. So it may be to common in 
the meadow ground after the hay is carried off till Candle- 
maſs. So it may be to common from the ſcaſt of Sr. Ag 
tine to All Saints, and the like. 1 Rei Avr. 397. 

If all the inhabitants of a town preſcribe to have common 
in ſuch a ſield after harveſt, and one particular man, who 
hath land within the ſaid field ſowed, will not within con- 
venient time gather in his corn, but ſuſfer the fame to con- 
tinue there on purpoſe to bar the inhabitants of their com- 
mon; they may put in their cattle, and if they eat his corn 
he hath no remedy. 2 Lean. 202. 

Where the inhabitants of one pariſh have common appen— 
dant in certain waite grounds in another parith, they ſhall 

ay taxes where the eſtate lies; for it is to be conſidered as 
part of the eſtate, and the eſtate to be taxed higher upon 
that account. 1 Galk, 169. 


4. C:mmen Appurtenant. 


COMMON APPURTENANT is, where the owner of 
land hath right to put in other goods beſides ſuch #s are 
generally commonable, as hogs, goats, gecle, and the like. 
This, not ariſing from the neceſſity of the thing, like com- 
mon appendaut, is cherefere not of cummon right, but can 
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only be claimed by immemorial uſage and preſcription, which 
the law eſteems ſufficient proof of a ſpecial grant or agree. 
ment for this purpoſe. 2 Black. 33. 

If a man purchaſe part of the land wherein common ap. 
pendant is to be had, the common ſhall be apportioned, be- 
cauſe it is of common right ; but not ſo of common appurte. 
nant, or of any other common of what nature ſoever. But 
both common appendant and appurtenant ſhall be appor. 
tioned by alienation of part of the land to which common is 
appendant or appurtenant. 1 IH. 122. 

Common appurtenant may be to a houſe, meadow, paſ- 
ture, as well as to arable land, and ought to be preſcribed 
for by ſpecial words, as being againſt common right, and it 
may & ſevered from the land to which it is appurtenant, 
Word. b. 2. c. 2. ſ. 6. 


If a man grants common appurtenant to ſuch a cloſe, it 


is good, and ſhall paſs by grant of the cloſe; for common 
appurtenant may be created at this day. 2 Sid. 87. 

Burgagers in a borough may have common appurtenant to 
their burgages by preſcription. 2 Sid. 462. 


5. Common by reaſon of Vicinage. 


Common becauſe of VICINAGE, or neighbourhood, is 
where the inhabitants of two townſhips, which lie contigu- 
ous to each other, have uſually intercommoned with one 
another, the beaſts of the one ſtraying mutually into the 
other's grounds, without any moleſtation from either, This 
is, indeed, only a permiſſive right, intended to excuſe what 
in ſtrictneſs is a treſpaſs in both, and to prevent a multipli- 
City of ſuits; and therefore either townſhip may incloſe and 
bar out the other, though they have intercommoned time 
out of mind. Neither hath any perſon of one townſhip a 
right to put his beaſts originally into the other's common, 
for then they are diſtrainable; but if they eſcape, and ſtray 
thither of themſelves, the law winks at the treſpaſs. 
2 Black. 33. 

And the inhabitants of one vill ſhall not put in more 
beaſts, but having regard to the eſtates of the inhabitants of 
the other vill. Br. Common, pl. 55. 8 


6. Common in Groſs. 


Common IN GROSS, or at large, is ſuch as is neither 


appendant nor appurtenant to land, but is annexed to a _ 
Per on, 
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perſon, being granted to him and his heirs by deed; or it 
may be claimed by preſcriptive right, as by the parſon of 
a church, or the like corporation ſole. This is a ſeparate 
inheritance, intirely diſtinct from any landed property, and 
may be veſted in one who hath not a foot of ground in the 
manor. 2 Black, 34. 

Of common appendant, appurtenant, and in groſs, ſome 
are certain, that is, for a certain number of beaſts ; ſome 
certain by conſequence, namely, for ſuch as are levant and 
couchant upon the land; and ſome are more uncertain, as 
common without number in groſs; and yet the tenant of 
the land muſt common or feed there alſo. 1 f. 122. 

If a man preſcribes for common appurtenant for a certain 
number of cattle, it is not neceſſary, nor material, to ſhew 
that they were levant and couchant, becauſe it is no pre- 
judice to the owner of the ſoil, for that the number is aſ- 
certained. L. Raym. 726. 1015. 
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7. Common of Eſtovers. 


Common of ESTOVERS (from the French ger, to 
furnith) is a liberty of taking neceſſary wood for the uſe or 
furniture of a houſe or farm, from off another's eſtate. The 
Saxon word bote is of the ſame ſignification with the French 
eftovers, and therefore houſebote is a ſufficient allowance of 
wood, to repair or to burn in the houſe, which latter is 
ſometimes called firebote ; ploughbete and cartbote are wood to 
be employed in making and repairing all inſtruments of 
huſbandry z and, Haybete or hedgebate is wood for repairing of 
hays, hedges, or fences. Theſe botes or eſtovers muſt be 
reaſonable ; and ſuch, any tenant for life or for years may 
take from off the land let or demiſed to him, as incident to 
his eſtate, without waiting for any leave, aſſignment, or ap- 
pointment of the leſſor, unleſs he be reſtrained by ſpecial 
covenant to the contrary. 1 1nft. 41. 2 Black. 35. 


9. Commun of Fiſhery. 


Common of FISHERY is, a liberty of fiſhing in another 
man's water. 2 Black. 34. 

If a man claim by preſcription any manner of common in 
another man's land, and that the owner of the land ſhall 
be excluded from having paſture, eſtovers, or the like; this 
is a preſcription or cuſtom againſt law, to exclude the owner 
of the ſoil; for it is againſt the nature of the word common, 

| and 


188 COM 


and it was implied in the firſt grant that the owner of the ſoil 
ſhould take his reaſonable profit there. But a man ma 

preſcribe or allege a cuſtom to have and enjoy the ſole feeding 
of the land from ſuch a day till ſuch a day, and hereby the 
owner of the ſoil thall be excluded to paſture or feed there; 
and ſo he may preſcribe to have ſeparate paſture, and ex- 
clude the owner of che ſoil from feeding there. So a man 
may preſcribe to have a /eparate fiſhery in ſuch a water, and 
the owner of the ſoil ſhall not fiſh there; but if he claim 


to have common of fithery, or a free fiſhery, the owner of the 


ſoil ſhall fiſh there. 1 Inſt, 122. 


9, Commun of Turbary, and other Digging the Soil. 
Common of TURBARY is a liberty of digging turf upon 


another man's ground. There is alſo a common of digging 
fones, coals, minerals, and ſuch like. 2 Black. 34. 

Common of turbary cannot be appendant to land, but 
only to an houſe. 1 N' Abr. 397: | 

If on an action of treſpaſs the defendant juſtifies, that he 
and his anceſtors, and all whoſe eſtate he hath in a certain 
houſe, have uſed time out of mind to have common of tur- 
bary to dig and ſell at their pleaſure, as belonging to the 
houſe ; this plea is bad, and repugnant in itſelf ; for tur- 
bary, appertaining to an houſe, ought to be ſpent in the 
houſe, and not ſold abroad. Ney, 145. 

New ereCted cottages, though they have four acres of 
ground laid to them, ought not to have common of turbary 
in the waſte. 2 Ii. 740, 

Where turf is taken away from the common, the lord 
only can bring his action; but, it is ſaid, the commoners 
may have an action for the treſpaſs by entering on the com- 
mon, whereby their herbage is made worte. 1 NS, Abr. 


89. 398. 


10. Diflurbance of Common, by one who has no right. 


Where one, who hath no right of common, puts his cat- 


tle into the land, and thereby deprives the cattle of the com- 
moners of their reſpective ſhares of the paſture, the lord, 
or any of the commoners, may diſtrain them damage fea- 
ſant ; or, a commoner may bring an action upon the caſe 
to recover damages, provided the injury done = any thing 
conſiderable, fo as that he may lay his action that thereby 
he was deprived of his common. But for a trivial as +: 
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the commoner hath no action; but the lord of the foil only, 
for the entry and treſpaſs committed. 3 Black. 237. 

If a man, that has no right, comes and cuts fern upon 
the common, and by burning the ſame converts it to his own 
uſe, a commoner, cannot juſtify diſperſing the aſhes, but 
may bring his action. Str. 777. 


11. Difturbance of Common by Uncommonable Goods. 


Where one, who hath a right of common, puts in cattle 
that are not commonable, as hogs and goats, the lord or 
any of the eommoners, as is aforeſaid, may diſtrain them 
damage feaſant, or (if the damages be conſiderable) a com- 
moner may bring his action. But the lord of the foil, by 
cuſtom or preſcription, but not without, may put uncome 
monable cattle upon the common. 3 Black. 237. 


12. Difturbance of Common by ſurcharging. 


Diſturbance of common by ſurcharging is, where more 
tattle are put on the common than the paſture or herbags 
will ſuſtain, or the party hath a right to do. This injury by 
ſurcharging can, properly ſpeaking, only happen when the 
common is appendant or appurtenant, and of courſe limited 
by law; or where, when in groſs, it is expreſsly limited and 
certain: for where a man hath common in groſs, without 
number or without ſtint, he cannot be a ſurcharger. How- 
ever, even where a man is ſaid to have common without 
ſtint, ſtill there muſt be left ſufficient for the lord's own 
beaſts z ſor the law will not ſuppoſe that, at the original 
grant of the common, the lord meant to exclude himſelf. 
3 Black. 237. 

The uſual remedies for ſurcharging the common, are ei- 
ther by diſtraining ſo many of the beaſts as are above the 
number allowed, or elſe by an action of treſpaſs z both 
which may be had by the lord; or by a ſpecial action on the 
cale for damages, in which any commoner may be plain- 
tif, But the ancient and molt effectual method of proceed- 
ing is, by orit of admeaſurement of paſture ; which is exe- 
cuted by a jury, who upon their oaths are to aſcertain, under 
the ſuperintendence of the ſheriff, what and how many cat- 
de each commoner is intitled to feed. And the rule for this 
admeaſurement is generally underſtood to be, that the com- 
moner ſhall not turn more cattle upon the common, than 
are ſufficient to manure and itock the land to which his 
nicht of common is annexed. And if, after this admeaſure- 
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ment, the ſame defendant ſurcharges the common again, 
the plaintiff may have a writ of ſecond ſurcharge ; and if it 
is found that he hath again ſurcharged, he ſhall forfeit to 
the king the ſupernumerary cattle put in, and ſhall alſo pay 
damages to the plaintiff, 3 Black. 238. 

If the ird ſurcharges the common, a commoner may not 
drive his cattle off the common, or diſtrain them damage 
feaſant, as he may the cattle of a ſtranger ; but the remedy 
againſt the lord is either an aſſize, or an action on the caſe, 
F. N. B. 125. Burr. _ 2426. 

A cuſtom of a manor, for the reeve to make a drift of the 
cattle at any time by the appointment of the ſteward, is good, 
and 1s more reaſonable than a cuſtom to drive the common 
at a certain time; becauſe, if that were the cuſtom, the com- 
moners would ſurcharge the common all the reſt of the year, 
except at thoſe times. L. Raym. 1186. | 


13. Diſturbance by Incloſure, or other Obſtrufion. 


Diſturbance of common by incloſure or other obſtruction 
is, when the owner of the land, or other perſon, ſo incloſes 
or otherwiſe obſtructs it, that the commoner is precluded 
from enjoying the benefit to which he is by law intitled, 
This may be done, either by ereCting fences, or by driving 
the cattle off the land, or by plowing up the ſoil of the 
common: or it may be done by erecting a warren therein, 
and ſtocking it with rabbits in ſuch quantities, that they 
devour the whole herbage, and thereby deſtroy the common, 
For in ſuch caſe, though the commoner may not deſtroy 
the rabbits, yet the law looks upon this as an injurious dif- 
turbance of his right, and hath given him his remedy by 
action againſt the owner. 3 Black. 240. 

A commoner, without a ſpecial cuſtom, may not. cut 
buſhes, dig trenches, or get clay upon the common, for 
this deſtroys the graſs, and carrying it away doth damage 
to the ground, ſo that the other commoners cannot enjoy 
the common in as ample manner as they ought to do. 


Godb, 334. 
14. Of the Lord's Right to incleſe the Surplus. 


If any commoner incloſes, or builds on the common, 
every commoner may have an action for the damage. 1 Rolls 
Abr. 398. 

And if the lord incloſes on the common, and leaves not 


common ſufficient, the commoners may not only . 
| own 


COM 191 


down tlie incloſure, but may put in their cattle, although 
the lord plows and tows the land. 2 iff. 88. 
But by the ſtatute of eto, 20 H. 3. c. 4. the lord may 

rove (which is an old word, and ſignifies the ſame as im- 
prove J, that is, may incloſe and convert to the uſes of huſ- 
bandry any waſte grounds, in which his tenants have com- 
mon appendant, provided he leaves ſuſſicient common to his 
tenants, according to the proportion of their land. And the 
ſtatute of 13 Ed. 1. c. 46. extends this liberty of approving, * 
in like manner, againſt all others that have common appur- 
tenant or in groſs. 

Which ſaid ſtatute of 20 H. 3. c. 4. is as follows: Becauſe 
many great men, which have infeoffed knights and their freehold- 
ers of ſmall tenements in their great manors, have complained that 
they cannct make their profit of the reſidue of their manors, as of 
waſtes, 1w0ds, and paſtures, whereas the ſame feoffees have ſuf= 

cient paſture, as much as belongeth to their tenements, it is pro- 
vided, that whenever ſuch feoffees do bring an afſize of novel 
diſciſin for their common of paſture, and it is knowledged before 
the jufticers that they have as much paſture as ſufficeth to their 
tenements, and that they have free egreſs and regreſs from their 
tenement unto the paſture, then let them be contented therewith ; 
and they on whom it was complained ſball go quit of as much 
as they have made their profit f their lands, waſtes, woods, 
and paſtures : but if they allege, that they have nat ſufficient 
paſture, or ſufficient ingreſs and egreſs according ta their hold, 
then let the truth be inquired of by affize ; and if it be found 
by the aſſize, that the ſame deforceors have diſturbed them of their 
ingreſs and egreſs, or that they had not ſufficient paſture as afore- 
faid, then they ſhall recover their ſciſiu by view of the inqueſt ; 
fo that by their diſcretion and oath, the plaintiffs ſball have 
ſufficient paſture, and ſuffict ent ingreſs and egreſs in form 
ajoreſaid, and the difſeifors ſhall be amerced and ſhall yield 
damages. | 

The approvement muſt be made and divided by ſome 
incloſure or defence; for it is lawful for the tenant to put 
his cattle into the reſidue of the common, and if they ſtray 
into that part whereof the approvement is made, in default 
of incloſure, he is no treſpaſler. 2 Ine. 87. 

And if the lord doth incloſe part, and leave not ſuſh- 
cient common in the reſidue, the commoner may break 
down the whole iacloſure, becauſe it ſtandeth upon the 
ground which is his common. 2 Inft. 88. 

If the lord make a feoffment of certain acres, the feoſfee 
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may incloſe, becauſe the feoffment is an approvement iti its 
nature. 2 Ji. 87. ; 

If a man incloſes where by law he may, he is bound to 
leave a good way, and alſo to keep it in repair continually at 
his own charge. Fo. 296. 8. Car. Henn's caſe; 


COMMON, tenants in. 

TEnaNTS 1N COMMON, are they that have lands or 
tenements in fee ſimple, fee tail, or for term of years, or 
any other fixed eſtate, and they have ſuch lands or tenemens 
by ſeveral titles, and not by joint title, and none of them 
knoweth of this his ſeveral, but they ought not by the 
law to occupy theſe lands or tenements in common, 
and proindiviſo, to take the profits in common. Lit. 
ſet. 292. | 

And becauſe they come to ſuch lands or tenements by 
ſeveral titles, and not by one joint title, and their oceu- 
pation and poſſeſſion thall be by law between them in 
common, they are thereſore called tenants in common. Did. 

Parceners are only by deſcent, jointenants are only by 
purchaſe, and tenants in common are by deſcent, purchaſe, 
or preſcription. 1 %. 188. 

An eſtate given to two perſons eqrally to be divided between 
them, though in deeds it hath been ſaid to be a joint tenancy, 
yet in eols it is a tenancy in common. This nicety in the 
wording of grants makes it the moſt uſual, as well as the 
ſafeſt way, when a tenancy in common is meant to be created, 
to add expreſs words of excluſion as well as deſcription, and 
limit the eſtate to hold as tenants in common, and not as 
jointenants. 2 Black. 193. 

As they take by diſtinct moieties, and have no intirety of 
intereſt, therefore there is no ſurvivorſhip between tenants in 
common. 2 Black, 194: 7 

If tenants in common be diſſeiſed, they muſt have ſeveral 
actions, and not one joint action; and the reaſon is, for 
that they were ſeiſed by ſeveral titles. But otherwiſe it is 
of jointenants; for if there be twenty jointenants, and they 
be diſſeiſed, they ſhall have in all their names but one action, 
becauſe they have only one joint title. Litt. ſect. 311. 

But as to actions perſonal, tenants in common may have 
ſuch actions perſonal jointly in all their names, as of treſ- 
paſs, or of offences which concern their tenements in com- 
mon, as for breaking their houſes, breaking their cloſes, 
feeding, waſting, and deſtroying their graſs, cutting mw 
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woods, fiſhing in their piſcary, and ſuch like. In this caſe, 
they ſhall have one action jointly, and ſhall recover jointly 
their damages, becauſe the action is in the perſonalty, and 
not in the realty. Lt. ſect. 315. 

Tenants in common, like as jointenants, are compellable 
to make partition. 2 Black. 194. 


COMMON LAW is ſo called, as it is the common mu- 
nicipal taw, or rule of juſtice, throughout the kingdom. For 
although there are divers particular laws, ſome by cuſtom 
applied to particular places, and ſome to particular cauſes, 
yet that Jaw, which is common to the generality of perſons, 
things, and cauſes, and hath a ſuperintendency over thoſe 
particular laws that are admitted in relation to particular 
places or matters, is the common law of England. 

It is diſtinguiſhed from the fatute law, or acts of parlia- 
ment, as having been the law of the land, before any acts of 
_ parhament that are now extant were made, though poſſibly 
a conſiderable part of it might have been acts of parliament 
in ancient time, which are now loſt : for there are no acts 
of parliament now ancienter than the reign of king Henry 
the third. 

This common law is delivered down to us in the writings 
of divers learned men, ſuch as Glanvil, BraFon, Briten, the 
author of Fleta, and abcve all Sir Edward Che, whoſe works 
may juſtly be ſtiled the grand repoſitory of the common law. 


COMMON PLEAS is one of the king's courts of record 
at Weſtminſter, frequently termed in law the common bench. 
By the ancient Saxon conſtitution, there was only one ſupe- 
rior court of juſtice in the kingdom, and that had cognizance 
both of civil and ſpiritual cauſes ; namely, the wittena gemet, 
or general council, which aſſembled annually or oftener, and 
attended the king wherever he reſided, as well to do private 
juſtice, as to conſult upon public buſineſs. At the conqueſt, 
the eccleſiaſtical juriſdiction was ſeparated from the tempo- 
ral; and of the temporal judges, the Conqueror ſeparated 
their deliberative power as counſellors to the crown, from 
their miniſterial power as judges. Of thoſe who conſtantly 
attended him as judges, he cſtabliſhed a regular court in his 
own hall, thence called by ancient authors aua regia, or 
aula regis. And theſe were bound to follow the king's houſe- 
hold in all tis progreſſes and expeditions; which being found 
very inconvenient to the ſubject, it was afterwards eſtabliſhed 
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by magna charta, that common pleas ſhould not follow the 
king's court, but be holden in ſeme place certain. Which 
place certain was appointed to be in W/e/{minſter--all, the 
place where the aula regis originally fat, when the king re. 
ſided in that city; and there it hath ever ſince continued. 
And this juriſdiction became afterwards ſubdivided and bro. 
ken into ſeveral diſtinct courts of judicature, and the diſtri. 
bution of juſtice was thrown into ſo provident an order, that 
the judicial officers were made to form- a cheque upon each 
other; the court of chancery iſſuing all original writs under 
the great ſeal to the other courts ; the common. pleas being 
allowed to determine all cauſes between private ſubjects; 
the exchequer managing the king's revenue; and the court 
of king's bench retaining all the juriſdiction which was not 
cantoned out to the other courts, and particularly the ſuper. 
intendence of all the reſt by way of appeal; and the ſole 
cognizance of pleas of the crown or criminal cauſes, For 
pleas or ſuits are regularly divided into two forts: pleas if 
the crown, which comprehend all crimes and miſdemeanors 


wherein the king (on behalf of the public) is plaintiff; and 


common pleas, which include all civil actions depending be- 


tween ſubject and ſubject. The former of theſe were the + 


proper object of the court of king's bench, the latter of the 
court of common pleas; and in this court only can real 


actions, that is, actions which concern the right of free- 


hold or the realty, be originally brought; and in this court 
alſo, all other, or per/onal, pleas between man and man, are 
determined ; but in ſome of theſe the king's bench hath a 
concurrent authority. But a writ of error, in the nature of 
an appeal, lies from the court of common pleas to the court 
of king's bench. 3 Black. 37. 

This court can hear and determine cauſes removed out of 
inferior courts by pore, recordare, or other like writs. They 
can alſo grant prohibitions to keep other courts, as well ec- 
cleſiaſtical as temporal, within due bounds. 


COMPOSITION REAL, for tithes, is, where the incum- 
bent of any church, together with the patron and ordinary, 
do agree by deed under their hands and ſeals, or by fine in 
the king's court, that certain lands ſhall be freed and dif- 
charged of the payment of tithes for ever, paying ſome annual 
payment, or doing ſome other thing, to the benefit of the parſon 
or vicar to whom the tithes did belong. And from theſe real 


compoſitions it is preſumed, that all preſcriptions de nds 
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dicimandi took their firſt riſe and beginning; but it is more 
probable, that molt of them at this day have grown from 
the negligence and careleſſneſs of the clergy themſelves, 


Degge, p. 2. c. 20. | 
COMPURGA'TOR, was one who made oath, together 


with the defendant, of the defendant's innocence with re- 
ſpect to the matter charged againſt him. 'This practice was 
frequent in the eccleſiaſtical courts; and in the temporal 
courts it is ſtill eſſential in what is called waging of law; 
in which caſe the defendant makes oath of the truth of his 
allegation, and brings a certain number of others who avow, 
upon their oaths, that they believe what he faith is true, 


CONCORD, is a ſuppoſed agreement between the parties 
in leyving a fine of lands, in which the deforciant (or he 
who keeps the other out of poſſeſſion) acknowledges that 
the lands in queſtion are the right of the complainant; which 
acknowledgment is made before one of the judges of the 
court, or before commiſſioners in the country, and is en- 
tered in this form: “ And the agreement is ſuch, to wit, 
« that the aforeſaid A. B. hath acknowledged the aforefaid 
« tenements, with the appurtenances, to be the right of him 
« the ſaid C. D. as thoſe which the ſaid C. D. hath of the 
« gift of the ſaid A. B. and thoſe he hath remiſed and quit- 
© ted claim from him and bis heirs to the aforeſaid C. D. 


« and his heirs for cyer.” 2 Black. 350. 


CONDITION : : 
Esrarzs which men have in lands or tenements upon 


Coxpition, are of two ſorts; either upon Condition in 
deed, or upon Condition in law. 

Condition in deed is, as if a man, by deed indented, en- 
feoffs another in fee ſimple, reſerving to him and his heirs 
yearly a certain rent payable at one feaſt or divers feaſts, on 
condition, that if the rent be behind, it ſhall be lawful for 
the feoffor and his heirs to enter into the ſame lands or te- 
nements ;z or if it happen the rent be behind by a week, 
or a month, or half a ycar, after any day of payment of it, 
that then it ſhall be lawful to the {ofor and his heirs to 
enter: in theſe caſes, if the rent be not paid at ſuch time, 
or before ſuch time limited and ſpecified within the condition 
comprized in the indenture, then may the ſeoffor or his heirs 
enter into ſuch lands or tenements, and ouſt the feoffee 


thereof quite, and haye and hoid the fame in his former 
| O 2 eſtate. 
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eſtate. And it is called an eſtate hn, condition, becauſe that 
the eſtate of the feoffee is defeaſible, if the condition be not 
performed. In the fame manner it is, if lands be given in 


tail, or let for term of life or years upon condition. Liz, 


325, 326. 

But where a feoffment is made of certain lands, reſerving 
a certain rent, upon ſuch condition, that if the rent be be- 
hind, it ſhall be lawful for the feoftor and his heirs to enter, 
and to hold the land until he be ſatisſied of the rent behind 
in this caſe, if the rent be behind, and the feoſfor or his heirs 
enter, the feoſfee is not altogether excluded from this, but 
the feotfor ſhall have and hold the land, and thereof take 
the profits, until he be ſatisfied of the rent behind, and when 
he is ſatisfied, then may the feolfee re-enter into the ſame 
land, and hold it as he held it before. Litt. 327. 

There are divers words (amongſt others) which of them- 
ſclves make eſtates upon condition; one is the word condition, 
as if A. infeoff B. of certain land, to have and to hold to 
the ſaid B. and his heirs, upon condition that the ſaid B. and 
his heirs do pay or cauſe to be paid to the aforeſaid A. and 
his heirs yearly ſuch a rent; in this caſe, without any more 
ſaying, the feoffee hath an eſtate upon condition. Lzte. 328. 

Alſo, if the words were ſuch, provided always, that the 
aforeſaid B. do pay or cauſe to be paid to the aforeſaid A. 
ſuch a rent; or theſe, /o 7hat the ſaid B. do pay or cauſe 0 
be paid to the ſaid A. ſuch a rent: in theſe caſes, without 
more ſaying, the feoffee hath but an eſtate upon condition 
ſo as if he doth not perform the condition, the feoffor and 
his heirs may enter. Litt. 329. 

Alſo there are other words in a deed which cauſe the te- 
nements to be conditional; as if upon ſuch feoffment a rent 
be reſerved to the ſeoffor and his heirs, and afterward theſe 
words are put into the deed, that if it happen the aforeſaid 
rent be behind in part or in whole, it ſhall then be lawful 
for the feoffor and his heirs to enter; this is a deed upon 


condition. L?tt. 330. 


Eſtates which men have upon condition i /aww, are ſuch 
eſtates which have a condition by the law to them annexed, 
although it be not ſpecified in writing. As if a man grant 
by his deed to another the office of parkerſhip of a park, to 
have and occrpy the ſame office for term of his life; the 
eſtate which he hath in the office is upon condition. in law, 
namely, that the parker ſhall well and lawfully keep 
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or otherwiſe it ſhall be lawful to the grantor and his heirs 
to ouſt him, and to grant it to another if he will. And ſuch 
condition as is intended by the law to be annexed to any 
thing, is as ſtrong as if the condition were put in writing. 
Litt. 378. : 

Alſo eſtates of lands or tenements may be made upon 
condition in law, although upon the eſtate made there was 
not any mention or rehearſal made of this condition. As if 
a leaſe be made to the huſband and wife, to have and to hold 
to them during the coverture between them; in this caſe 
they have an eſtate for term of their lives upon condition in 
law; that is, if any of them die, or that there be a divorce 
between them, then it ſhall be lawful for the lefor and his 
heirs to enter. Lt. 380, 

If the condition of a bond be, to pay money by inſtal- 
ments, the bond becomes forfeited on failure of the firſt 

ayment: for in this caſe there is a difference between an 
- aftion of debt upon a bond, and an aim on a contradt for 
paying ſeveral ſums at ſeveral times. 1 1i//sn, & o. 1 1nft. 292. 


CONFEDERACY is, when two or more combine to- 
gether to do any damage or injury to another, or to do any. 
unlawful act. And in ſome caſes it is puniſhable, though 
nothing be put in execution. But to render it puniſhable 
before it is executed, it ought to have theſe incidents: 1. It 
muſt be declared by ſome matter of proſecution, as by mak- 
ing of bonds or promiſes one to another. 2. It thould be ma- 
licious, as for unjuſt revenge. 3. It ought to be falſe, 
againſt an innocent perſon. 4. It is to be out of court vo- 
luntarily. Terms of the Lan. 


CONFESSION .1s, where a priſoner being arraigned for 
an offence, and being aſked whether he is guilty or not 
guilty, confeſſes the crime with which he is charged; which 
is the higheſt conviction that can be. But it is uſual for the 
court, eſpecially if it be for a capital oſtence, to adviſe 
the party to plead, and put himſelf upon his trial, and not 
preſently to record his confeſſion, but to admit him to plead. 
2 H. H. 225. 

Beſides the expreſs confeſſion, there is alſo an implied 
confeſſion, in inferior offences that do not amount to felony, 
whereby the party doth not directly own himſelf guiity, but 
m a manner admits it by yielding to the king's mercy, and 
deſiring to ſubmit to a ſmall ſine ; which ſubmiſſion the court 
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may accept of if they think fit, without putting him to 
a direct confeſſion. 2 Haw. 333. 

There is alſo another ſpecies of confeſſion, which is called 
an approvement. And that is, when a perſon indicted of 
treaſon or f-lony, and arraigned for the ſame, doth confeſs 
the fact before any plca pleaded z and accuſeth others his 
accomplices of the fame crime, in order to obtain his pardon, 
But this courſe hath been long diſuſed. And in many caſes, 
by ſeveral acts of parliament, encouragement is given to 
accomplices, for the convicting of offenders, by offering to 
the ſaid accomplices a pardon. 4 Black. 330. 

Confeſſion of the defendant taken upon an examination 
before juſtices of the peace, or in diſcourſe with private 


| perſons, may be given in evidence againſt the party con- 


feſſing, but not againſt others. But wherever a man's con- 
feſſion is made uſe of againſt him, it muſt be all taken to- 
gether, and not by parcels. 2 Haw. 429. 

Sometimes there is a confeſſion in a civil action; but not 
uſually of the whole complaint, for then the defendant 
would probably end the matter ſooner, or not plead at 
all, but ſuffer judgment to go by default : but, ſometimes, 
after tender and refuſal of debt, if the creditor haraſſes his 
debtor with an action, it then becomes neceſſary for the de- 
fendant to confeſs the debt and plead the tender; for a 
tender by the debtor, and refuſal by the creditor, will in all 


Caſes diſcharge the colts. 4 Black. 303. 


So, in order to ſtrengthen the creditor's ſecurity, it is 
uſual for the debtor to execute a warrant of attorney to 
confeſs judgment in an action to be brought by ſuch credi- 
tor; which judgment, when confeſſed, is complete and 


binding. 3 Black. 397. 
CONFIRMATION of lands, is of a nature nearly allied 


to a releaſe. Lord Cate declines it to be, a conveyance of an 


eſtate or cht in e, whereby a voidable eitate is made ſure 
and unavoidable, or whereby a particular eſtate is increaſed. 
It is a ſtrengthening of an eſtate formerly made, which is 
voidable, though not preſently void: as for example; a 
biſhop granteth his chancellorſhip by patent, for term of the 
patentec's life : this is not a void grant, but voidable by the 
biſnop's death, except it be ſtrengthened by the confirmation 
of the dean and chapter, 2 Black. 325. 

If tenant for life Icaſes for forty years, and dies during that 


term, the leaſe for ycars is voidable by him in reverſion 3 * 
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if he hath confirmed the eſtate of the leſſee for years, be- 
fore the death of the tenant for life, it is no longer voidable, 
but ſure. 1d. | 

Confirmation is either expreſs or implied. Expreſs, as by 
the words © ratify, approve, and confirm.“ Implied, as by 
the words “ have given and granted,” « have demiſed,” or 
the like z which in ſome caſes ſhall enure to the ſame intent 
as the words © have confirmed,” Wood. b. 2. c. 2. 

Every confirmation is perfecting, increaſing, or — 
Perfecting, as when one makes an eſtate abſolute that was 
conditional. Increaſing as when an eſtate at will is in- 
creaſed to an eſtate for years. Diminſhing ; as where a land- 
lord confirms the eſtate of his tenant to hold by lefler rent, 
or the like. Id. 


CONFISCATION, from the Latin, cus, which ſigni- 
fied the emperor's treaſury, is a forfeiture of lands or goods 
to the king for certain crimes or miſdemeanors. Theſe are 
by our lawyers termed forisfaa (forteited) ; that is, ſuch 
whereof the property is gone away or departed from the 
owner. Every offence is deemed an injury againſt the public 
and hence in every offence of an atrocious kind, the law 
hath exacted a total confiſcation of the goods, and in ſome 
caſes a temporary, in other caſes a perpetual, confiſcation of 
the /ands of the offender to the king as repreſentative of the 
public. 1 Black. 299. 


CONGEABLE, from the French conge, leave or per- 
miſſion, ſignifies in our law as much as /azwf#/, or lawfully 
done with permiſſion; as entry congeable, or the like. 


CONGE D'ESLIRE, leave to chuſe, is the king's writ or 
licence to the dean and chapter to chuſe a bithop, in the time 
of yacancy of the ſee. 


CONIES : killing conies in the day time, in a lawful war- 
ren, incloſed or unincloſed, incurs a forfeitureof treble dama- 
ges, and three months impriſonment, by 22 & 23 C. 2. c. 25: 
if it is in the night time, the penalty is tranſportation for 
ſeven years; or leſſer puniſhment by whipping, fine, or im- 
priſonment, as the court ſhall award, by 5 G. 3. c. 14. But 
by the Black Act, 9 G. c. 22. if the offender be armed and 
diſguiſed when he commits ſuch offence, he ſhall be guilty 


of felony without benefit of clergy, 
O4 It 


200 CON 


If conies are out of the warren, no perſon hath any pro- 
perty in them, and a man may juſtify killing them if they cat 
up his graſs and corn; but no action lies againſt the owner 
of the warren. 5 Co. 104. 

Conies in a warren go to the heir, and not to the exccu- 


tor. 1 Ivf. 8. 
CONJ]URATION. No proſecution ſhall be commenced 


or carried on againſt any perſon for witchcraft, ſorcery, in- 
chantment, or conjuration : but if any perſon ſhall pretend 
to exerciſe any of theſe, he ſhall be impriſoned for a year, 
and fet on the pillory once in every quarter of that year, and 
be further bound to the good behaviour at the diſcretion of 
the court. 9 C. 2. c. 5. 


CONSANGUINITY, or kindred, is the connexion or 
relation of perſons deſcended from tlie ſame ſtock or com- 
mon anceſtor: and is either /ineal, or calluterul. Lineal 
conſanguinity, is that which ſubſiſts between perſons, oſ 
whom one is deſcended in a direct line from the other; as 
grandfather, father, and fon. Collateral conſanguinity, is 
that which ſubſiſts between perſons deſcended from the 
ſame common anceſtor, but not one from another; as bro- 
thers, uacles, and nephews. 2 Black. 204. 

CONSCIENCE, court of. So early as the reign of king 
Hen. 8. a court of conſcience was eſtabliſhed in Landis, for 
the recovery of ſmall debts, but not confirmed. by ach of 
parliament till the reign of king Zames the firſt, which hath 
ſince been explained and amendet by the ſtatute 14 G. 2. c. 10. 
The conſtitution thereof is this: two aldermen, and four 
commoners, fit twice a week, to hear all cauſes of debt, not 
exceeding the value of 405. ; which they examine in a ſum— 
mary way, by the oath of the parties, or other witneſſes, and 
take ſuch order therein as is conſonant to equity and good 
conſcience. Which method hath been found ſo convenient, 
that divers trading towns, and other diſtricts, have obtaincd 
acts of parliament upon nearly the ſame plan. 

But this bearing hard againſt the courſe of the com- 
mon law, and diſpenſing with the conſtitutional eſtabliſh- 
ment of trial by jury, another plan had been recommended, 
which hath been adopted by the county of 1iddleſex, and 
carried into execution by the ſtatute 23 G. 2. c. 33. the ſub- 
ſtance of which is, 1. That a ſpecial county court ſhall be 
holden, at leaſt once a month, in every hundred, by the 
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county clerk. 2. That twelve frecholders of that hundred, 
lil to ſerve as juries, and ſtruck by the ſheriff, ſhall be 
ſummoned to appear at ſuch court by rotation, ſo as none 
ſhall be ſummoned oftener than once a year. 3. 'That in all 
cauſes, not exceeding the value of 40 s. the county clerk and 
twelve ſuitors ſhall procced in a ſummary way, examining the 
parties and witneſſes upon oath, and make ſuch order therein 
as they ſhall judge agreeable to conſcience, 4. 'That no plaint 
ſhall be removed out of this court, but the determination 
therein {hall be final. 5. That if any action be brought in 
any of the ſuperior courts againſt the perſon reſident in 
Middleſex, for a debt or contract, upon the trial whereof 
the jury ſhall find leſs than 40 5. damages, the plaintiff ſhall 
recover no coſts, but ſhall pay to the defendant double coſts 
unleſs upon ſome ſpecial circumſtances to be certified by the 
judge who tried it. 6. A very moderate table of fees is 
preſcribed and ſet down in the act, which are not to be ex- 
ceeded upon any account whatſoever. 3 Black. 81. 


CONSERV ATOR, is a protector, or preſerver, in general: 
as, anciently, a conſervator of truce and ſafe conduct, a 
conſervator of the privileges of the Templars and Hoſpitallers, 
conſervators of the levels of the fens. But there was more 
eſpecially one kind of conſervator of which the law took 
particular notice, and which is of ſome regard to this day 
and that is, a conſervator of the peace. Before the inſtitu- 
tion of the office of juſtices of the peace, the peace was 
kept by conſervators of the peace in every county, choſen 
in purſuance of the king's writ by the freeholders in the 
county court. 

And beſides theſe conſervators of the peace, properly fo 
called, there were and are other conſervators of the 
peace by virtue of certain othces. As, for inſtance, the lord 
chancellor, and every judge of the court of king's bench, 
have, as incident to their offices, a general authority to keep 
the peace throughout all the realm, and to award proceſs 
for the ſurety of the peace, and to take recognizances for 
it. Alſo every court of record, as ſuch, hath power to keep 
the peace within its own precinct. Alſo every juſtice of the 
peace is a conſeryator of the peace. So is alſo the ſheriff, 
coroner, and every high and petty conſtable; who have 
power to preſerve the peace in danger of being broken in 
＋ preſence, but they have not power to puniſh the breach 
OL it. 


There 
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ther? were alſo other conſervators of the peace by tenure, 
who held lands of the king for that ſervice ; others by pe. 
ſcriptian, claiming that power by immemorial uſa. in them. 
ſelves, and thoſe whoſe eſtate they have in certain lands. 

The general authority which ſuch conſcrv4tors of the 
peace, whether by election, or tenure, or preſcription, is, 
to employ their own, and command the help of others, to 
arreſt and pacify all ſuch who in their preſence, and within 
their juriſdiction and limits, by word or deed, thall go about 
to break the peace. 2 Han. 32. 


CONSIDER ATION, is the material cauſe of any agree. 
ment or contract, without which it will not be effectual or 
binding. 

A deed of lands muſt be founded on good and ſufficient 
conſideration, Not upon an uſurious contract; na upon 
fraud or colluſion, either to deceive b9n2 fide purchaſers, or 
Juit and lawful creditors; any of which bad conſiderations 
will vacate the deed. 2 Black. 296. 


A deed, or other grant, made without any conſideration, 


is, as it were, of no effect; for it is conſtrued to enure, or 
to be effectual, oniy to the uſe of the grantor himſelf, 1d. 
The conſideration may be eicher a gr or a valuable one. 
A gocd conſideration is ſuch as that of blood, or of natural 
love and affection, when a man grants an eſtate to a near re- 
lation : a valuable confideration 1s fuch as money, marriage, 
or the like; which the law citeems an equivalent given for 
the grant. Deeds made upon good conſideration only, are 
conſidered as merely voluntary; and are frequently ſet aſide 

in favor of creditors, and bun fide purchaſers. Id. 297. 
Conſideration in contracts, is ſomething given in exchange, 
ſomething that is mutual and reciprocal z as money given for 
goods ſold, work performed for wages. Anda conſideration 
of ſome ſort or other is ſo abſolutely neceſſary to the form- 
ing a contract, that a nud'm pattum, or agreement, to do or 
pay any thing on one fide, without any compenſation on 
the other, is totally void in law; and a man c:.nnot be com- 
pelled to perform it. As if a man promiſes to give another 
x00 J. here is nothing contracted for or given on the one 
fide, and therefore there is nothing on the other. But if 
ſuch promite is wuthentically proved by written documents, 
as if a man <aters into a voluntary bond, or gives a promit- 
ſory note, he ſhall not be allowed to aver the want of a con- 
ſideration in order to evac the payment; for every _ 
rom 
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from the ſolemnity of the inſtrument, and every note, from 
the ſubſcription of the drawer, carries with it an internal 
evidence of a good conſideration. Courts of juſtice will 
therefore ſupport them both, as againſt the contractor him- 
ſelf, but not to the prejudice of creditors, or ſtrangers to the 
contract. 2 Black. 445. Burr. Mansf. 1671. 

Conſideration is either expreſs, as when a man bargains to 
give ſo much for a thing bought, or to ſell his land for fo 
much, or grants it in exchange for other lands, or where a 
man promiſes to give a ſum of money for work to be done 
by him; or it is implied, when the law itſelf inforces a con- 
fiderationz as where a man comes to an inn, and, there 
ſtaying, eats and drinks and lodges, the law preſumes he 
ſhall pay for the ſame, though there be no expreſs contract 
for it. 


CONSIMILI CASU, is a writ of entry for the rever- 
fioner after alienation by tenant for life. It was given by 
the ſtatute of 13 Ed. 1. c. 24. which ordains, that where a 
like caſe happens to that of alienation by tenant in dower, for 
which a writ is given by 6 Ed. 1. c. 7. the chancery ſhall 
make out a writ accordingly. 3 Black. 183. 


CONSISTORY, is the court chriſtian or ſpiritual court, 
held formerly in the nave of the cathedral church, or in 
ſome chapel, ile, or portico, belonging to it; in which the 
biſhop preſided, and had ſome of his clergy for aſſeſſors and 
aſſiſtants. But this court is now held by the biſhop's chan- 
cellor or commiſſary, and by archdeacons and their officials, 
either in the cathedral church or other convenient place of 
the dioceſe, for the hearing and determining of matters and 
cauſes of eccleſiaſtical cognizance happening within that di- 
oceſe. From the biſhop's court the appeal is to the archbi- 
ſhop, from the archbiſhop's court to the delegates. 


CONSPIRACY. By act of parliament 33 Ed. 1. ft. 2. 
conſpirators are defined to be thoſe that contederate or bind 
themſelves by oath, covenant, or other alliance, that every 
of them ſhall aid and bear the other falſely and maliciouſly 
to indict or cauſe to be indicted, or falſely to move or main- 
tain pleas. From which definition it ſeems clcarly to follow, 
that not only thoſe who actually cauſe an innocent man to 
be indicted, and alſo to be tried upon the indictment, where- 
upon he is lawfully acquitted, are properly conſpirators, = 

that 
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that thoſe alſo are guilty of this offence, who baſely conſpire 
to indict a man falſely and maliciouſly, whether they do any 
act in proſecution of ſuch confederacy or not. 1 Haw. 189. 

For this offence, the conſpirators (for there mult be at 
leaſt two to form a conſpiracy) may be indicted at the ſuit 
of the king, and were by the ancient common law to re— 
ceive what is called the villenous judgment; namely, to loſe 
their freedom of the law, whereby they are diſcredited and 
diſabled as jurors or witneſſes; to forfeit their goods and 
chattels, and their lands, during life; to have their lands 
waſted, their houſes raſed, their trees rooted up, and their 
bodies committed to priſon. But this villenous judgment is 


by long diſuſe become obſolete; it not having been pro- 


nounced for ſome ages; but, inſtead thereof, the delinquents 
are uſually ſentenced to fine, impriſonment, and pillory. 
4 Black. 136. 

Or an action of conſpiracy may be brought, to obtain a 
recompence in damages, for the danger to which the party 
hath been expoſed : but in order to this, it is neceſſary that 
the plaintiff ſhould obtain a copy of the record of his indict- 
ment and acquittal ; but in proſecutions for felony, it is 
uſual to deny a copy of the indictment, where there is any, 
the leaſt, probable cauſe to found ſuch proſecution upon. 
For it would be a very great diſcouragement to the public 
juſtice of the kingdom, if proſecutors, who had a tolerable 
ground of ſuſpicion, were liable to be ſued at law whenever 
their indictments miſcarried. But the more uſual way is, to 
bring a ſpecial action on the caſe, for a falſe and malicious 
proſecution 3 which may be brought againſt one only, and 
although there hath been no acquittal upon the indictment ; 
for the action may be brought on ſuch an indictment where- 
on no acquittal can be; as if it be rejected by the grand 


jury, or be coram non judice, or be inſufficiently drawn. 


3 Black. 126. 


CONSTABLES are of two forts: high conſtables, and 
petty conſtables. High conſtables are commonly choſen and 
ſworn by the juſtices of the peace in ſeſſions; and their ju- 
riſdiction extends through the ſeveral hundreds reſpectively. 
Petty conſtables are choſen and ſworn in the leet, and in de- 
fect thereof moſt commonly by the juſtices. The general 
duty of both high and petty conſtables is, to keep the king's 


peace in their ſeveral diſtricts : and they have both of them 
abundance 
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abundance of particulars committed to their charge, as well 
by the common law, as by ſundry acts of parliament. 


CONSULTATION, is a writ whereby a cauſe being for- 
merly removed by prohibition out of an inferior court into 
ſome of the king's courts at Weſftminfter, is returned thither 
again. For if the judges of the ſuperior court, comparing 
the proceedings with the ſuggeſtion of the party, find the 
ſuggeltion falſe, or not proved, and therefore the cauſe to 
be wrongfully called from the inferior court, then, upon 
cnſultation or deliberation thereof, they decree it to be re- 
turned again; whereupon the writ in this caſe obtained is 
called a corultation, T. L. 


CONTEMPT, is an high miſdemeanor, by doing what one 
is forbidden, or not doing what he is commanded. If the 
ſheriff, being required to return a writ directed to him, 
doth not return it; or if a perſon, required by ſuch writ to 
do ſomething, doth not perform it; this is a contempt, pu- 
niſhable by fine and impriſonment. So diſobedience to an 
act of parliament, where no particular penalty is aſſigned, 
is a contempt of the ſtatute, and puniſhable by fine and im- 
priſonment at the diſcretion of the court. For a contempt of 
the king's ſuperior courts of juſtice, the offender is liable to 
an attachment. 


CONTENEMENT, (contenementum, ) is ſaid to ſignify a 
man's countenance or credit, which he hath together with and 
by reaſon of his frechold. But it ſeems more properly to 
be reſtricted to the eſtate which he holds in land; as where 
the magna charta, c. 14. ſays, a freeman ſhall not be amerced 
for a ſmall fault, but after the manner of the fault, and for 
a great fault after the greatneſs thercof, faving to him his 
contenement (/alvo contenements ſus) that is, that he ſhall 
not be fined above what he is able to bear, and leaving to 
him the means of his future ſupport: ſo the ſtatute goes on 
—a merchant ſhall not be fined, but ſaving to him his mer- 
chandize ; and a villein, ſaving to him his wainage. 


CONTENTIOUS JURISDICTION, in eccleſiaſtical 
cauſes, is where there is an action or judicial proceſs, and 
it conſiſts in hearing and determining the matter between 
party and party; in contradiſtinction to vs/uwitary juriſdiction, 
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which is exerciſed in matters that require no judicial 

_ ceeding, as in granting inſtitution, probate of wills, letters 
of adminiſtration, ſequeſtration of vacant benefices, and 
ſuch like. 


CONTINGENT LEGACY, is a legacy which may 


happen or not happen, according to the circumſtances of 2 


future event. If a legacy be left to one en he ſhall attain, 
or zf he ſhall attain, the age of twenty-one years, this is a 
contingent legacy; and if the legatee dies before that time, 
the legacy ſhall not veſt. But a legacy to one, 70 be paid 
when he attains the age of twenty-one years, is a veſted 
legacy; an intereſt which commences in 7 1 although 
it be ſolvendum in futuro : and if the legatee dies before that 
age, his repreſentatives ſhall receive it out of the teſtator's 
perſonal eſtate, at the ſame time that it would have become 
Payable in caſe-the legatee had lived. But if ſuch legacy be 
charged upon a real eſtate, the temporal courts will not ſuf- 
fer it to be raiſed, but it ſhall lapſe for the benefit of the heir 
at law. 2 Black. 513. 


CONTINGENT REMAINDER, is where no preſent 
intereſt paſſes, but the eſtate is limited to take effect, either 
to a dubious and uncertain pern, or upon a dubious and 
_ uncertain event, fo that the particular eſtate may chance to 

be determined, and the remainder never take eſtect. As if 
a tenant for life, with remainder to Þ.'s eldeſt ſon (then 
unborn) in tail, this is a contingent remainder, with reſpect 
to the perſon, for it is uncertain whether B. will have a fon or 
no; but the inſtant that a fon is born, the remainder 1s no 
longer contingent, but veſted: though, if A. had died 
before the contingency happened, that is, before B. 's ſon 
was born, the remainder would have been adſolutely gone; 
for the particular eſtate was determined before the remainder 
could veſt. So, where the perſon to whom the remainder 
is limited is fixed and certain, it may be contingent with re- 
ſpect to the event, where that event is vague and uncertain, 
As where land is given to 4. for life, and in caſe . ſurvives 
him, then with remainder to B. in fee; here B. is a certain 
perſon ; but the remainder to him is a contingent remainder, 
depending upon a dubious event, the uncertainty of his ſur- 
viving 4. During the joint lives of A. and B. it is contin- 
gent; and if B. dies firſt, it never can veſt in his heirs, but 


it is gone for ever; but if A. dies firſt, the remainder to 2, 
becomes 
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becomes veſted; A contingent remainder is executory, and a 
veſted remainder is executed. 2 Black. 169. 


CONTINGENT USE, is a uſe limited in a deed of lands, 
which may or may not happen to velt, according to the con- 
tinzency exprefſed in the limitation of ſuch uſe: and a uſe 
in contingency is ſuch as by poſſibility may happen in poſ- 
ſeſſion, reverhon, or remainder. 1 Co. 121. 


CONTINUAL CLAIM, is a claim made from time to 
time, within every year and day, to land or otier thing, 
which in ſome reipect a man cannot obtain without danger: 
as if a man be ditleiſed of land, into which, though he 
hath a right of entry, he dares not enter for fear of death, 
or of maiming or beating, it behoves him to hold on his 
right of entry at his beſt opportunity, by approaching as 
near as he dares, once a year, as iong as be ves, and to 
fave the right of entry to his heir. And du caſe, al- 
though the diſleiſor die th ſeiſed in fee, and the land deſcend 
to his heir, yet may he who is diiiziſed enter upon the poſ- 
ſeſſion of the heir, notwithſtanding the deſcent ; for by ſuch 
claim he hath preſently a p-ileihton or ſciſin in the lands, as 
well as if he had entered in deed, although he never had 

feſſhon or ſeiſin of the ſame lands or tenements before the 
ſaid claim. Litt. ſ. 414. 419. 

Alfo, if land be let to a man for term of his life, re- 
mainder to another for term of ife, remainder to a third in 
fee, if tenant for life alien to another in fee, and he in re- 
mainder for life maketh continual claim to the land before the 
dying ſeiſed of the alience, and after the alienee dieth ſeiſed, 
and after he in remainder for life die before any entry made 
by him; in this cate, he in the remain'er in fee may enter 
upon the heir of the aienee, by rc: of the continual claim 
made by him who had the rer-ainder for life, becauſe 
that ſuch right as he had of e , thall go and remain to him 
in the remainder after him, informuch as he in the remainder 
in fee could not enter upon alience in fee during the life of 
him in the remainder for life, and for that he could not then 
make continual claim. For no en make continual claim 
but wien he hatt: title to enten. / 416. 

But every doubt or fear in ſuch cale is not ſufficient, for it 
muſt 'concern the ſafety of the perſon of a man, and not 
his houſes cx goods; for if he fear the burning of his houſes, 

Or 
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or the taking away or ſpoiling of his goods, this is not ſuf. 
ficient, becauſe he may recover the ſame, or damages'to the ' 
value, without any corporal hurt. 1 . 253. 

And if the fear do concern the perſon, yet it muſt not he 
a vain fear, but ſuch as may befal a conſtant man; as if 
the adverle party lie in wait in the way with weapons, or by 
words menace to beat, maim, or kill him that would enter; 
and fo, in pleading, he muſt ſhew fome juſt cauſe of fear, 
for fear of itſelf is internal and ſecret. Id. 


.CONTINUANCE, is the continuing of a cauſe in court, 
by an entry upon the record there for that purpoſe. For 
during the whole courſe of proceeding in an action, it is 
neceſſary that both the parties be kept or continued in court 
from day to day till the final determination of the ſuit. For 
the court can determine nothing unleſs in the preſence of 
both the parties, in perſon, or by their attorneys, or upon 
default of one of them, after his original appearance, and 
a time prefixed for his appearance in court again. And in 
the courſe of proceeding, a day is continually given and 
entered upon the record, for the parties to appear on from 
time to time, as the exigency of the caſe may require. And 
the giving of this day is called the continuance, becauſe there- 
by the proceedings are continued without interruption from 
one adjournment to another. And if theſe continuances are 
omitted, the cauſe is thereby ſaid to be diſcontinued, and the 
whole muſt begin de nov9. 3 Black. 315. 


CONTINUANDO, is a word uſed in a ſpecial declaration 
of treſpaſs, when the plaintiff would recover damages for 
ſeveral treſpaſſes in the ſame action; and to avoid multipli- 
city of ſuits, a man may in one action of treſpaſs recover 
| damages for many treſpaſſes, laying the firſt to be done with 
| a continuando to the whole time in which the reſt of the 

treſpaſs was done, As where the herbage is ſpoiled or con- 

ſumed by the defendant's cattle, the declaration may allege 
. the injury to have been committed by continuation from 
one given day to another (which is called laying the action 
with a continuands ), and the plaintiff ſhall not be compelled 
to bring ſeparate actions for every day's ſeparate offence. 
3 Black. 212. 


CONTRABAND GOODS (from contra, againſt, and 
ban 
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kin, an edit or proclamation) are thoſe which are prohi- 
bited by act of parliament, or the king's proclamation, to be 
imported or exported, 7 | 


CONTRACT, is a covenant or agreement between two 
or more perſons, with a lawful conſideration or cauſe. And 
it is twofold ;; either expreſs, or implied. Expreſs contracts 
are, where the terms of the agreement are openly uttered and 
avowed at the time of the making; as to deliver an ox, or a 
load of timber, or to pay a ſtated mou for certain goods, 
Implied, are ſuch as reaſon and juſtice dictate, and which, 
therefore, the law preſumes that every man undertakes to 
perform : as, if I employ a perſon to do any buſineſs for me, 
or perform any work, the law implies that I undertook, or 
contracted, to pay him as much as his labour deſerves: if I 
take up wares from a tradeſman, without any agreement of 
price; the law concludes that I contracted to pay their real 
value. 2 Black. 443. | 

When a ſeller ſays to a buyer, he will ſell his horſe for ſo 
much, and the buyer ſays he will give it; if he preſently tell 
out the money, it is a contract; but if he do not, it is no 
contract. Ney, Max. 87. Hob. 41. 

The property of any thing ſold is in the buyer immediately 
by the contract; though regularly it muſt be delivered to the 

buyer, before the ſeller can bring his action for the money. 
Ney, 88. | 

f one contract to buy a horſe or other thing of me, and 
no money is paid, or earneſt given, nor day ſer for payment 
thereof, nor the thing delivered; in theſe caſes, no action 
will lie for the money or the thing ſold, but it may be ſold 
to another. Ploud. 128. 309. 

All contracts are to be certain, perfect, and complete: 
for an agreement to give ſo much for a thing as it ſhall be 
reaſonably worth, is void for incertainty; ſo a promiſe to 
pay money in a ſhort time, or to give ſo much if he likes 
the thing when he ſees it. Dyer. 91. 1 Bulſtr. 92. But if I 
contract with another, to give him 101. for ſuch a thing, if 
I like it on ſeeing the ſame, this bargain is ſaid to be per- 
felt at my pleaſure. Yet I may not take thc thing before I 
have paid the money; if I do, the ſeller may have treſpaſs 
againit me; and if he ſell it to another, I may bring an 
action upon the caſe againſt him. Ney, 104. 

By the ſtatute of frauds and perjuries, 29 C. 2. c. 3. no 
contract for the ſale of goods, to the value of 19/. or more, 

Vor. I. | F ſhall 
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fhall be valid, unleſs the buyer actually receive part of the 
goods ſold, by way of earneſt on his part ; or unleſs he gives 
part of the price to the vendor by way of carneſt to bind the 
bargain, or in part of payment; or unleſs ſome note in writ- 
mg be made and ſigned by the party or his agent, who is to 
be charged with the contract. And with regard to goods 
under the value of 10. no contract or agreement for the 
ſale of them ſhall be valid, unleſs the goods are to be de- 
livered within one year, or unleſs the contract be made in 
writing, and ſigned by the party who is to be charged there- 


with. 
CONTRAFACTION, counterfeiting. 
CONTRAMANDATIO, a countermand. 
CONTRIBUTION is, where every one pays his ſhare, 


or contributes his part to any thing. One parcener ſhall haye 
contribution againſt another; one heir, againſt another heir, 
in equal degree; and one purchaſer ſhall have contribution 
againſt another. So where goods are caſt into the ſea for 
the ſafeguard of the ſhip, there is a contribution amongſt 
the merchants, towards the loſs of the owners of the 
goods, 


CONTROLLER, {contra rotulator, ) is an overſeer or of- 
ficer relating to the public accounts. There are divers of- 
ficers of that denomination ; as controller of the Ting houſe- 
hold ; of the navy ; of the cu/loms ; of the exciſe ; of the mint ; 
and many others. 


— CONVENT, canventus, ſignifies the fraternity of a reli- 
gious houſe; as of an abbey, or priory. So a conventual 
church, is a church that coutiſts of regular clerks, profeſ- 
ſing ſome of the religious orders. In the conventual ca- 
thedrals, the biſhop was in the place of the abbot or 
prior. 


CONVENTICLE, a private aſſembly or meeting for the 
exerciſe of religion. 


CONVENTIO, in the ancient law proceedings, ſigniſies 
a covenant, or agreement. 


CON- 


CON 211 


CONVENTION PARLIAMENT, was a parliament that 
emvened or aſſembled on the abdication of king James the 
ſecond, and ſettled the crown on king William and queen 


Mary. 


CONVERSION is, where a man hath applied (converted) 
the goods of another to his own uſe. In every action of 
trover, it is neceſſary to prove a converſion. For a man may 
come lawfully into the poſſeſſion of another man's goods, 
but the injury hes in the converſion. Evidence of a conver- 
fion is, if a man ſells the goods, or uſes them without the 
owner's conſent, or refuſes to deliver them when demanded ; 
for refuſal alone is prima facie ſuthcient evidence of a con- 
rerſion. 3 Black. 152. 


- CONVEYANCE, is a writing ſealed and delivered, where- 
by the property of lands and tenements is corveyed from one 
perſon to another. Of conveyances, ſome are called original 
or primary conveyances, which are thoſe by means whereot 
the eſtate is created, or firſt ariſes; namely, feoffment, gift, 
grant, leaſe, exchange, partition: others are derivative or ſe- 
condary, whereby the eſtate, originally created, is enlarged, re- 
ſtrained, transferred, orextinguiſhed; and theſeare, releaſe, con- 
firmation, ſurrender, aſſignment, defeazance. 2 Black. zog. 


CONVICTION is, when the party upon his trial is found 
guilty of the charge laid againſt him; and this may be two 
ways, either by confeſſing the offence, or being found guilty 
upon evidence. 


+» CONVOCATION, is a word that is moſt commonly ap- 
phed to aſſemblies of the clergy, called together, originally 
by mandate from the archbiſhop, and afterwards by the 
king's writ, Their aſſembly by virtue of the archbiſhop's 
mandate, was to tranſact affairs relating to the order and 
government of the church. The king called them together, 
chiefly to grant aids and ſubſidies for the ſupport of govern- 
ment; and in the reign of king Hen. 8. they were reſtrained 
from proceeding in eccleſiaſtical matters without the king's 
licence. Afterwards, in the reign of king Charles the ſe- 
cond, by a fort of tacit agreement, the clergy waved their 
privilege of taxing themſelves, and were included with the 
temporalty in the money bills prepared by the houſe of com- 
mons, and were admitted to vote in the election of members 
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of that houſe; and from that time have become only 2 
ſhadow of an eccleſiaſtical aſſembly, and have never paſſed 
any ſynodical act. 


COPARCENARY. An eſtate held in coparcenary is, where 
lands of inheritance deſcend from the anceſtor to two or more 
perſons. It ariſes either by common law, or particular cuſtom, 
By common las; as where a perſon ſeiſed in fee ſimple or fee 
tail dies, and his next heirs are two or more females, his 
daughters, ſiſters, aunts, couſins, or their repreſentatives 
in this caſe, they ſhall all inherit. And theſe coheirs are then 
called coparceners ; or, for brevity ſake, parceners only. Par. 
ceners by particular cuſtom are, where lands deſcend, as in 
gavel-kind, to all the males in equal degree, as ſons, bro- 
thers, uncles, or other kindred z and, in either of theſe 
caſes, all the parceners put together make but one heir, and 
have but one eſtate among them. 2 Black. 187. 

Coparceners always claim by deſcent, whereas jointenants 
always claim by purchaſe or acquiſition. Therefore, if two 
ſiſters purchaſe lands, to hold to them and their heirs, they 
are not parceners, but jointenants. 2 Black. 188. 

By the death of any of the coparceners, the coparcenary 
is not ſevered or divided; for if one die, her part ſhall de- 
ſcend to her iſſue. 1 It. 164. | 
And ſometimes the deſcent is in ſtirpet, to the ſtocks or 
roots; and ſometimes in capita, to the heads: as if a man 
hath iſſue two daughters, and dieth, that deſcent is in capita, 
viz. that every one ſhall inherit alike. But if a man hath 
iſſue two daughters, and the elder daughter hath iſſue three 
daughters, and the younger one daughter, all theſe four ſhall 
inherit: but the daughter of the younger ſhall have as much 
as the three daughters of the elder, by reaſon of the roots, 
and not b 2 of the heads; for in judgment of law 
every * ter hath a ſeveral ſtock or root. 1 It. 164. 

Alſo, if a man hath iſſue two daughters, and the elder 
hath iſſue divers ſons and divers daughters, and the younger 
hath iſſue divers daughters; the eldeſt ſon of the elder 
daughter ſhall only inherit, for this deſcent is not in capita; 
but all the daughters of the younger ſhall inherit, and the 
eldeſt ſon is coparcener with the daughters of the younger, 
and ſhall have one moiety ; namely, his mother's part. 80 
that men deſcending of daughters may be coparceners, as 
well as women, and {hall jointly implead, and be impleaded. 


Inſt. 164, 
Tur 164. n 
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If they cannot agree about a partition, the eompulſory 


method is, for one or more to ſue out a writ of partition 
againſt the others; whereupon the ſheriff ſhall go to the 
lands, and make partition thereof by the verdict of a jury 
there impanelled, and aſſign to each of the parceners her 

rt in ſeveralty. For the eaſier proceeding wherein, the 
ſtatute of 8 & g V. c. Fs hath given particular directions. 

But there are ſome things that are in their nature impar- 
tible. The manſion houſe, common of eſtovers, common 
of r or any other common without ſtint, 
ſhall not be divided; but the eldeſt ſiſter, if ſhe pleaſes, ſhall 
have them, and make the others a reaſonable ſatisfaction 
in other parts of the inheritance; or, if that cannot be, 
then they ſhall have the profits of the things by turns, 
2 Black. 189. | 

In the cafe of an advowſon, if they cannot agree in the 
preſentation, the eldeſt and her iſſue, or even her huſband or 
her aſſigns, ſhall preſent alone before the younger. Bid. 


COPPER COIN, counterfeiting it, by ſtatute 15 & 16 
G. 2. c. 28. incurs the penalty of two years impriſonment, 
and binding to the good behaviour for two years more. And 
by 11 G. 3. c. 40. the ſaid offence, as alſo the buying, ſelling 
receiving, or putting off, any counterfeited copper money at 
leſs value than it imports to, be of, is made felony (but with» 
in clergy). 


* 
a 


COPY /copia), is in a legal ſenſe the tranſcript of an 
original writing; as the copy of a patent, of a charter, of 
a deed, and the like. 

Where a deed is inrolled, a copy thereof may be given in 
evidence. 3 Lev. 387. So the copy of a record is admitted 
as evidence, becauſe the party cannot have the record itſelf, 
10 Co. 92. 

Where writings have been loſt by burning of houſes, by 
rebellion, or when robbers have deſtroyed them, or the like, 
copies of them, in ſuch caſes of neceſſity, have been allow- 
ed as evidence. Fenk. 19. | 

The copy of the probate of a will is good evidence, where 
the will itſelf is of chattels; for there the probate is an ori- 
ginal, taken by authority, and of'a public nature : otherwiſe 
where the will is of things in the realty, for as to theſe the 


probate is of no force or validity. 3 Salk. 154. 
P 3 80 
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So the copy of a court roll of a manor is good evidence, 
as alſo the copy of a pariſh regiſter, the copies of town 
books, and the like; for where the original itſelf is good 
evidence, the immediate copy thereof is alſo good evidence, 
L. Raym. 154- a 

And, generally, wherever an original is of a public nature, 
and would be evidence if produced, an immediate ſworn 
copy thereof will be evidence, as a copy of a bargain and 
ſale, of a deed inrolled, and the like; but where an original 
is of a private nature, a copy is not evidence, unleſs the ori- 
ginal is loſt or deſtroyed. 3 Salk. 154. 

A copy of an indictment and acquittel of felony is ne- 
ceſſary, in order to intitle the perfon acquitted to bring his 
action againſt the proſecutor of the indictment : but ſuch 
copy is ſeldom granted, if there is any the leaſt probable 
cauſe upon which to found ſuch proſecution. For it would 
be a great diſcouragement to the public juſtice of the king. 
dom, if profecutors, who had a tolerable ground of ſuſ- 
picion, were liable be ſued at law, whenever their indiQ. 
ments miſcarried. L. Raym. 253. 3 Black. 126. 


COPYHOTD : 
1. Origin of copyhold. 

. Of courts baron. 
Copyhold, how transferable, 
Surrender. 

Preſentment. 

Atqmittance, 

Line. 

Waſte. 

9. Forfeiture and cheat. 

10. In what caſes equity will relieve. 
11. Heir of the copyholder. 

12. Tenant in doaber and by curteſy, 


1. Origin of Copybeld. 
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A MANOR, manerium, @ manendo, becauſe the uſual 
refidence of the owner, was a diſtrict of ground holden by 
lords or other great men; who kept in their own hands ſo 
much as was neceffary for the uſe of their families, which 
were called terre dominicales, or demeſne lands ; others they 
diſtributed among their tenants 3 and the reſidue, being un- 

cultivated, 
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cultivated, was termed the lord's waſte, and ſerved for 
common of paſture to the lord and his tenants. 2 Black. go. 
Before the ſtatute of quia emptores terrarum, 18 Ed. 1, 
the king's greater barons, who had a large extent of territory 
holden under the crown, granted out frequently ſmaller 
manors to inferior perſons to be holden of themſelves ; which, 
therefore, now continue to be holden under a ſuperior lord, 
who is called in ſuch caſes the lord paramount over all thoſe 
manors; and his ſeigniory is frequently termed an honour, 
not a manor, eſpecially if it hath belonged to an ancient 
feudal baron, or hath been at any time in the hands of the 
crown. 2 Black. 91. 
In imitation whereof, theſe inferior lords began to carve 
out and grant to others {till more minute eſtates, to be holden 
as of themſelves, and were ſo proceeding downwards in in- 
 finitum, till the ſuperior lords obſerved, that by this method 
of ſubinfeudation, they loſt all their feudal profits, of ward- 
ſhips, marriages, and eſcheats, which fell into the hands of 
theſe meſne or middle lords, who were the immediate ſu- 


periors of terre-tenant, or him who occupied the land., 


Jbid. 

'This occaſioned the ſtatute of quia emptores terrarum to 
be made; which directs, that upon all ſales or feoffments of 
land, the feoffee ſhall hold the ſame, not of his immediate 
feoffor, but of the chief lord of the fee, of whom ſuch 
feoffor himſelf held it. And from hence it is holden, that 
all manors exiſting at this day, muſt have exiſted by imme- 
morial preſcription, or at leaſt ever ſince the 18 Ed. 1. when 
the ſtatute of quia emptores terrarum was made. Ibid. 

The tenants to whom theſe lands were granted, were of 
two different kinds: to wit, ſuch as had the honour to at- 
tend the lord in his wars, and were therefore termed 
free tenants ; and ſuch as were to perform the drudgery or 
viler offices, and were thereupon ſtyled villeint, and their 
tenure villenage, or baſe tenure. 

Theſe villeins were in a ſtate of downright ſervitude, and 
belonging, both they, their children, and effects, to the lord 
of the ſoil, like the reſt of the cattle or ſtock upon it. 
2 Black. 92. 

They were either villeins regardant, that is, annexed to the 
manor or land; or elſe they were in groſs, or at large; that is 
annexed to the perſon of tae lord, and transferrable by deed 
from one owner to another. They held indeed ſmall portions 
of land by way of ſuſtaining themſelyes and families; but it 
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was at the mere will of the lord, who might diſpoſſeſs them 
whenever he pleaſed, 2 Black. 93. 

The c//oms of manors differ as much as the humour and 
temper of the reſpective ancient lords: ſo a copyholder by 
cuſtom may be tenant in fee ſimple, in fee tail, for life, by the 
curteſy, in dower, for years, at ſufferance, or on condition 
ſubject, however, to be deprived of theſe eſtates upon the con- 
currenceof thoſecircumſtances, which the will of the lord, pro- 
mulged by immemorial cuſtom, hath declared to be a for. 
feiture or abſolute determination of thoſe intereſts ; as in 
ſome manors the want of iſſue, in others the want of iſſue 
male, in others the cutting down timber, in others the non- 
payment of rent or fine. Yet none of theſe intereſts amount 
to freehold ; for the freehold of the whole manor abideth 
always in the lord only, who hath granted out the uſe of 
occupation, but not the corporal ſeiſin, or true poſſeſſion, of 
certain parts or parcels thereof, to theſe his cuſtomary te- 
nants at will. 2 Black. 148. 

And, in general, every thing ſtill remaineth in the lord, 
that cuſtom hath not taken out of him. Bur. Mansf. 1277. 

Originally, the copyholder had in judgment of law only 
an eſtate at will; but, in proceſs of time, cuſtom hath fa 
eſtabliſhed and fixed his eſtate, that, by the cuſtom of the 
manor, it is deſcendible, and his heir ſhall inherit it; and 


therefore his eſtate is not merely at the will of the lord, 


but at the will of the lord according to the cuftom of the mancr. 
So that cuſtom is the life and ſoul of copyhold eſtates; for 
without cuſtom, or if the copyholders have broken their 
cuſtom, they are ſubject to the will of the lord. And by 
. cuſtom a copyholder may as well inherit according to the 
cuſtom, as a freeholder may inherit at the common law, 
4 Co. 21, 22. 

And when cuſtom hath created ſuch inheritances that 
they ſhall be deſcendible, then the law will direct the deſcent 
according to the maxims and rules of the common law, as 
incident to every eſtate deſcendible; as when uſes had gained 
the reputation of inheritances defcendible, the common law 


directed the defcent thereof, as of other inheritances at 


common law. But ſuch cuſtomary inheritances ſhall not 


have by law any other collateral qualities which concern not 


the deſcent of the inheritance, which other inheritances at 
the common law have; and therefare ſuch cuſtomary in- 
heritance ſhall not be ae to charge the heir in an action 


of debt upon an obligarion made by his anceſtor, although 
he 
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he bound himſelf and his heirs ; nor ſhall the widow of ſuch 
cuſtomary tenant have dawwer ; nor the huſband be tenant by 
the curteſy : nor ſhall a deſcent of ſuch eſtate take away the 
entry of him who hath a cuſtomary right thereto. For, 
if without cuſtom ſuch eſtate at will cannot be deſcendible, ſo 
without cuſtom it cannot have any collateral quality incident 
to inheritances at common law. 4 Co. 22. 

But by ſpecial cuſtom it may have any or all theſe qua- 
lities z and by the ſtatute of the 13 El. c. 7. the copyhold or 
other cuſtomary eſtate of a bankrupt is made liable to the 

ment of his debts. 

if the cuſtom be, that copyhold land may be granted in 
fee ſimple, a grant to one and the heirs of his body is alſo 
within the cuſtom z ſo alſo it may be granted for life, or for 
years, by the ſame cuſtom ; for an eſtate in fee ſimple in- 
cludes the whole; and it is a maxim in law, that he who can 
do the greater, can impliedly do the leſs. 4 Co. 23. 

They are called tenants by copy, becauſe they have no 
other evidence concerning their tenements, than the copies of 
the rolls of the court. 4 Co. 25. 


2. Of Courts Baron. 


A court baron is an inſeparable incident to a manor, and 
muſt be held by preſcription ; for it cannot be created at this 
* 


| i muſt be holden within the manor ; for if it be holden 
out of the manor, it is void; unleſs a lord, being ſeiſed of 
two or three manors, hath uſually time out of mind kept at 
one, of his manors courts for all the ſaid manors, then by 
cuſtom ſuch courts are ſufficient in law, although they be not 
holden within the ſeveral manors. 1 1. 58. 

'This court is of two natures : 

1. By common law, which is the baron's or freeholders? 
court, or, the court byron that is incident to every manor z 
of which the freeholders being ſuitors are the judges, 
and the ſteward is only the regiſter. It was formerly held 
every three weeks, and its moſt important buſineſs 1s to de- 
termine, by writ of right, all controverſies relating to the 
right of land within the manor. It may alſo hold plea of 
any perſonal actions, of debt, treſpaſs on the caſc, or the 
like, where the debt or damages do not amount to 405. 
But the proceedings on a writ of right may be removed into 
the county court by a precept from the theriff; and the pro- 

3 ccedings 
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ceedings in all other actions may be removed into the ſu- 
perior courts by the king's writs. 3 Black. 33. 

2. The copyholders' or cuſtomary court; which is for 
grants and admittances upon ſurrenders and deſcents, on the 
preſentment of the homage or jury. They may inquire of 
all perſons that owe ſuit to this court, and make default, and 
preſent their names. They may inquire of the death of 
tenants ſince the laſt court, and who is the next heir: of 
fraudulent alienations of lands to defeat the lord of his 
profits : of rent, cuſtom, or ſervice withdrawn : of eſcheats 
and forfeitures : of incroachments, cutting down trees, ſuf. 
fering houſes to decay, or other like waſtes : of ſuits not 
performed at the lord's will by reaſon of tenure: of ſur. 
charging or putting uncommonable beaſts upon the common : 
of treſpaſs in the common by digging, building, or incloſing: 
of removing mere-ſtones or land-marks : of by-laws not ob- 
ſerved, and other violations of the cuſtom. —— The puniſh- 
ment is by amerciament : but the ſteward cannot amerce 
without affeerors, ſworn to affeer or moderate the amercia- 
ment; and then the lord may have an action in his court for 
the amerciament affeered. M vod. b. 4. c. 1. J 17. 


3. Copyhold, how transferable. 


Copyholds are not transferable by matter of record, even 

in the king's courts ; but only in the court baron of the lord, 
by ſurrender and admittance. 2 Black. 366. 

If one would exchange a copyhold with another, both ruſt 
ſurrender to each other's uſe, and the lord admit accordingly. 
Co. Copyb. J. 36. 39. | 

a man will deviſe his copyhold eſtate, he cannot do it 
by his will, but he muſt ſurrender to the uſe of his will, and 
in his will declare his intent. Id. 

But when the legal eſtate is in truftees, a man cannot in 
that caſe ſurrender the copyhold lands to th- uſe of his will; 
but they will paſs by his will only. 2 Ark. 38. 1 Ver. 489. 

So a morigagor may diſpoſe of the equity of redemption 
by will, without ſurrender; for he hath at that time no 
eſtate in the land whereof to make a ſurrender. Prec. Cha, 
322. 520. | 
A deviſe of a copyhold to the heir is void ; for where two 
titles meet, the worthier is to be preferred. Str. 489. 

A copyhold my be nailed by ſpecial cuſtom, and the in- 
tail cut off by recovery or ſurrender in the lord's court. 

But 
6 
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But a recovery in the lord's court, without cuſtom to wars 
rant it, will not be a bar to an intail; but a ſurrender in 
that caſe will bar it. 2 Yez. 603. 5 

But where there are two cuſtoms to bar eſtates tail, o 
by recovery, the other by ſurrender, either of them may be 
purſued. Str. 1197. 

Recovery in the lord's court differs in nothing that is ma- 
terial rom recoveries of freehold land in the king's courts; 
but the method of ſurrender is eaſier and cheaper. 2 Black. 365. 
Kr. 1197. 


A copyhold is not barred by ine and five years non- claim. 


My, 23. 
4. Surrender. 


Surrender, is the yielding up of the eſtate by the tenant into 
the hands of the lord, for ſuch purpoſes as in the ſurrender 
are expreſſed. 3 Black. 365. 

A ſteward of a manor may take a ſurrender out of the 
manor, but cannot admit out of the manor. 4 Co. 26. 

The proccſs in moſt manors is, that the tenant comes to 
the ſteward, either in court (or, if the cuſtom permits, out 
of court), or to two cuſtomary tenants of the ſame manor 
(provided that alſo have a cuſtom to warrant it) ; and there, 
by delivering up a rod, or glove, or other ſymbol, as the 


cuſtom directs, reſigns into the hands of the lord, by the, 


hands and acceptance of his ſteward, or of the ſaid two 
tenants, all his intereſt and title to the eſtate; in truſt to be 
again granted out by the lord, to ſuch perſons and to ſuch 
uſes as the cuſtom of the manor will warrant. 2 Black. 366. 

A feme-covert is to be ſecretly examined by the ſteward, 
on her ſurrendering her eſtate. 1 f. 59. 


5. Preſentment. 


If the ſurrender be made out of court, then, at the next 
or ſome ſubſequent court, the jury or homage mult preſent 
aud find it upon their oaths z which preſentment is an in- 
formation to the lord or his ſteward, of what had been tranſ- 
acted out of court. 2 Black. 366. 

It is the general cultom of copyholds, that the ſurrenderee 
muſt come and have the ſurrender preſented at the next 
court, otherwiſe it is void, and a new ſurrender muſt be 
taken; but there are ſeveral copyholds and other cuſtomary 
_ eſtates, 
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eſtates, where the tenant need not come under three courts, 
2 Yez. 302. 

So a cuſtom that the mortgagee need not to preſent his 
mortgage deed at the firſt court, nor until the third court, 
is a good cuſtom. Id. 

And if the ſurrenderor die before the next court, yet the 
ſurrenderee may come and be admitted afterwards; the 
death of the ſurrenderor in the mean time making no dif. 
ference. 41d. 

So if the ſurrenderee dies before preſentment, yet, upon 

ſentment made after his death, his heir ſhall be admitted. 
80 alſo if thoſe, into whoſe hands the ſurrender is made, die 
before preſentment; for, on proof in court that ſuch ſur. 
render was made, the lord may be compelled to admit ac- 


cordingly. 2 Black. 369. 


6. Admittance. 


Immediately upon ſuch ſurrender out of court, or upon 

ſentment of a ſurrender made out of court, the lord by 
bis ſteward grants the ſame land again to the ſurrenderee or 
eeftuy que uſe, to hold by the ancient rents and cuſtomary 
ſervices, and thereupon admits him tenant to the copyhold, 
according to the form and effect of the ſurrender. And 
this is done by delivering up to the new tenant the rod or 
glove, or the like, in the name, and as the ſymbol, of cor- 
poral ſeiſin. 2 Black. 366. | | | 
The lord himſelf may admit out of the manor at what 
place he pleaſes; but the ſteward cannot admit at any court 
out of the manor. 4 Co. 26. 35 

But where by cuſtom, as is aforeſaid, a court is holden 
out of the manor, as where a court is holden in one manor 
for the ſame and divers other manors, . admittances made 
there will be ſufficient. 1 It. 58. 

Admittance of tenant for life is an admittance of him in 
remainder, but not to prejudice the lord of his fine which 
was due by cuſtom. 4 Co. 23. 

Where a grant or admittance is made by one who hath 
a lawful eſtate or intereſt, the copyholder is in by the cuſ- 


tom, without any regard to the condition or perſon of the 


grantor z and therefore ſuch admittance made by huſband 
and wife ſhall bind the wife, notwithſtanding the coverture: 
ſo alſo of a grant made by one mon compos mentis, or an 


infant, or by a biſhop, prebendary, parſon, or the like, this 


ſhall bind for ever. 4 Co. 23. 
Until 
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Until admittance of the ſurrenderee, the ſurrenderor con- 
tinues tenant, and ſhall receive the profits, and diſcharge all 
fervices due to the lord ; but he cannot revoke his ſurrender, 
except in the caſe of a ſurrender to the uſe of his will, which 
is always revocable. And if the lord will not admit the 
ſurrenderee, he may be compelled to it by a bill in chancery, 
or a mandamus. 2 Black. 368. 

And this method of conveyance, by ſurrender and admit- 
tance, is ſo eſſential to the nature of a copyhold eſtate, that 
it cannot poſſibly be transferred by any other aſſurance. No 
feoffment, fine, or recovery, in the king's courts has any 
operation upon it. bid. 


7. Fine. 


Upon admittance, the tenant pays a ſine to the lord, ac- 
tording to the cuſtom of the manor, and takes the oath of 
fealty. 2 Black. 366. 

And no fine is due to the lord, either upon ſurrender or 
deſcenc, until admittance, for the admittance is the cauſe of 
the fine. 4 Co. 28. 

Of fines, fome are by the change or alteration of the lord, 
and ſome by the change or alteration of the tenant. The 
change of the lord ought to be by the act of God, otherwiſe 
no fine can be due; but by the change of the tenant, either 
by the act of God, or by the act of the party, a fine may 
be due. For if the lord do allege a cuſtom within his manor, 
to have a fine of every of his copyholders of the ſaid manor, 
at the alteration or change of the lord of the manor; be it by 
alienation, demiſe, death, or otherwiſe, this is a cuſtom 
againſt law, as to the alteratioh or change of the lord of the 
manor by the act of the party, for by that means the copy- 
holders may be oppreſſed by multitude of fines by the act of 
the lord. But when the change groweth by the act of God, 
there the cuſtom is good, as by the death of the lord. 
1 Int. 59. 

Again, of fines ſome are certain by cuſtom, and ſome are 
vncertain ; but that fine though it be uncertain, yet muſt be 
reaſonable z and if the court, where the cauſe dependeth, ad- 
judges the fine exacted to be unreaſonable, then is not the 
copyholder compellable to pay it; for all exceſſiveneſs is ab- 
 horred in law. 1 Inf. 59. 
Even where the fines are arbitrary, the courts of law have 
tied them down to be reaſonable in their extent, otherwiſe 
they might amount to a diſheriſon of the eſtate, No fine 
| therefore 
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therefore is allowed to be taken upon deſcents or alienations 
(unleſs in particular circumſtances) of more than two years 
improved value of the eſtate. 2 Black. 98. 

f the lord, where the fines are uncertain, aſſeſs a reaſon. 
able fine, and require the copyholder to pay it, the copy. 
holder is not bound to pay this immediately, becauſe he 
could not know what fine the lord would aſſeſs, and there. 
fore he could not provide any certain ſum, and for this cauſe 
he ſhall have a convenient time to pay it in, if the lord him- 
felf limit no certain day for the payment thereof; but other. 
wiſe it is of fines certain. 4 Co. 27, 28. 

If the fines of infants and femes covert are not paid in 
three months after demand, the lord may enter and receive 
the profits till he is ſatisfied. And if the guardians or huſ- 
bands pay the fine, they or their executors or adminiſtrators 
= enter and repay themſelves out of the rents and profits. 

» fe 20. 

But. by the cuſtom of divers manors, if an infant comes in 

by deſcent, the fine is not payable until he is of full age. 


8. Waſte. 


The copyholder, by the cuſtom in ſome places, ought to 
repair and uphold the houſes : for what a copyholder may 
or ought to do or not do, the cuſtom of the manor mult 
direct: but if there be no cuſtom to the contrary, waſ?, 
either permiſſive or voluntary, of a copyholder is a forfeiture 
of his copyhold. 1 If. 63. 

A copyholder by the common law may cut off the under 
boughs, which cannot cauſe any waſte, bon the amputation 
of the top boughs will cauſe the putrefaction of the whole 
tree, wherefore it is waſte as well as the decapitation there- 
of. Cro. El. 361. 


9. Forfeiture and Eſcheat. 


If the copyholder doth not pay the ſervices due to the lord, 
or refuſes to attend at the lord's court, or to be of the ho- 
mage, or to pay his fine for admittance, or to do ſuit to the 
lord's mill, or the like, it is in law a forfeiture. 1 Rals 
Abr. 509. | 

If there be tenant for life, remainder in fee, and the tenant 
for life commits a forfeiture, by which the eſtate of the 
tenant for life is forfeited, and the lord enters for the for- 

| feiture, 
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feiture, yet this ſhall not bind him in remainder, but only 
the tenant for life. 1 Rolls Abr. 509. 

If a copyholder commits felony or treaſon, he forfeits 
his copyhold to the lord, without any particular cuſtom ; 
only the king ſhall firſt have thereof the year, day, and 
waſte. 2 2 ba | 

If a copyhold eſcheats, the lord ma nt it out again 
with 4 fine he will. Has 


10. In what Caſes Equity vill relieve. 


In caſe of non-payment of rent or fine, the chancery may 
relieve a copyhold tenant ; for the eſtate in ſuch caſes is but 
in nature of a ſecurity for thoſe ſums, and the lord may be 
recompenſed in damages. Ch. Prec. 572. 

And it is a rule in equity to relieve againſt forfeitures, 
where a complete ſatisfaction can be made for the injury 
which is the cauſe of the forfeiture. Str. 449. 

But equity will not ſupply the defect of a ſurrender to the 
uſe of a will in disfavour of the heir at law, unleſs it be in 
behalf of a ſon or a daughter, and not then neither, if it be 
to diſinherit the eldeſt ſon, unleſs he be otherwiſe provided 
for. 1 Salk. 187. 

But a defect of ſurrender will be ſupplied for creditors, 
where there is a general deviſe of real eſtate, and no other 
real eſtate, to pay debts. 2 Yez. 582. 


11. Heir of a Capybolder. | 


Where a cuſtomary eſtate of inheritance is deſcendible to 
the heir, he may before admittance enter and take the pro- 
fits, and may ſurrender to the lord to the uſe of another 
perſon, but not to prejudice the lord of the fine due to him 
by the cuſtom of the manor upon deſcent. And in this 
caſe he is tenant by copy of court roll, the copy made to 
his anceſtor appertaining unto him, even as the admittance 
of a tenant for life is the admittance of him in remainder, to 
veſt the eſtate in him, but not to bar the lord of his fine 
- which he ought to have by the cuſtom. 4 Co. 22. 

Infants and femes covert may be admitted by guardian or 
attorney; and on non-payment of the fine, the lord may en- 
ter and hold till he is reimburſed. 9 C. c. 29. 


12. Tenant in Dower, or by the Curteſy. 


A wife ſhall not have dower of a copyhold, unleſs by ſpe- 
cial cuſtom. 4 Co. 30. | 


But 
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But by cuſtom ſhe ſhall have dower ; as in ſome places ſhe 
hath one-third of the copyhold, in others one half, in others 
the whole, according as the cuſtom hath been. Litt. ſ. 3). 
Alſo by cuſtom the huſband ſhall be intitled by the curteſy; 
and whether any or what fines, or proportion thereof, he or 
the widow ſhall pay, or whether they ſhall be admitted, or 
the heir, depends upon the cuſtom of the reſpective manors. 
The widow's title doth not commence till after the death 
of the huſband, and not immediately upon the marriage, 
as in freehold lands; and therefore the huſband in his life- 
time may defeat her title by alienation, and ſhe ſhall onl 
have her widow's eſtate out of the lands whereof her hl 
band died poſſeſſed. 4 Med. 45 2. 


COPYRIGHT, of authors. See Books. 
CORBEL, is a nich in the wall of a church or other ſtruc. 


ture, in which an image was placed; and cerbel ſlones were 
ſmooth poliſhed ſtones for the front or outſide of the corbels 
or niches ; ſome of which images ſtill remain in ſeveral 
churches; but moſt of them have been demoliſhed, And 
the word is {till retained in the North, 


CORD of wood, is a quantity of wood eight foot. long, 
four foot broad, and four foot high. 


CORDAGE FOR SHIPPING. By 25 G. 3. c. 56. ſeve- 
ral regulations are made concerning the making and uſing 


thereof, 


CORDINER, from the French cordovannier, a ſhoemaker, 
vulgarly called a cordwarner. a 


- CORIUM, a hide or ſkin: corium forisfacere, to forfeit 
his ſkin, was, when a perſon was condemned to be whipped: 


ſo alſo corium perdere. And redimere corium was, when 
party compounded for a whipping. 


CORNAGE, according to Littleton, was a ſpecies of grand 
ferjeanty, in the North parts of England, by blowing a horn 
to give notice when the enemy was approaching. But it 
ſeems rather to have been a payment in money to find ſcouts 
and horners in general. In Weſtmorland it ſtill exiſts, and 


was granted in the reign of king John, together with the 
on os * ſheriffwick, 
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heriffwick, by the name of the rent of the county of Weſt 
morlund and is now paid by the name of neatgeld. | 


.CORODY, is an allowance of meat, drink, money, cloath- 
ing, lodging, and ſuch like neceſſaries for ſuſtenance. The 
king, by the ancient law, is intitled to a corody, out of every 
biſhoprick 3 that is, to ſend one of his chaplains to be main- 
tained by the biſhop, or to have a penſion allowed him, till 
the biſhop promotes him to a benefice. This is in the nature 
of an acknowledgment to the king, as founder of the ſee ; 
 fince he had formerly the fame corody or penſion from every 
abbey or prioty of royal foundation. But theſe corodies are 
now totally fallen into diſuſe. 1 Black. 283. 


CORONATUS, was anciently the deſignation of a cler- 
gyman z properly, ſuch an one as had received the firſt ton- 
jure, as preparatory to ſuperior orders; which tonſure was 
in the form of a corona or crown of thorns. 


CORONERS, are ancient officers by the common law, ſo 
called, becauſe: they deal principally with the pleas of the 
crown, and were of old time the principal conſervators of 
the peace. 2 Harb. 42. | : 

On a vacancy of the office of coroner, a writ iſſues out of 
chancery, called a writ de coronatore eligendo, directed to 
the ſheriff to call together the freeholders of tie county, for 
the choice of another coroner ; and to certify into the chan- 
_ both the election, and the name of the party elected, 
and to adminifter to him his oath duly to execute his office. 
In ſome places, lords of franchiſes or others have by charter 
power to appoint coroners. 

Commonly there are four coroners in every county, except 
in Wales and Cheſhire, where there are but two. 4 fl. 271. 
And in Weſtmorland there are but two. 

The coroner's power is chiefly in taking inquiſition, when 
any perſon comes to an unnatural death. In which caſe, he 
muſt ſummon a jury to attend at the place, unto whom he 
ſhall adminiſter an oath to mquire, upon view of the body, 
how the party came by his death. He ſhall alſo inquire of 
the murderer's lands pr goods, and whether he fled ; and 
ſhall alſo inquire of deodands; and where any is found cul- 
pable, he hal certify the inquiſition, and bind over the 
witneſſes to the next aſſizes. He is alſo to inquire of trea- 


ſure trove ; and execute proceſs in caſe there be any juſt 
Vol. I. Q exception 
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exception to the ſheriff; and muſt pronounce judgment of 
outlawry in the county court. 

For his fees, he ſhall have 205.3 and alfo 9d. for every mile 
he ſhall travel from home to take the inquiſition. 25 G. 2. c. 29. 

He is choſen for life ; but he may be removed by the 
king's writ de coronatore exonerando, for a cauſe to be therein 
aſſigned ; as that he is incapacitated by years, or ſickneſs, or 
abſence z or if he ſhall be convicted of extortion, or neglect 
of duty, or miſdemeanor ; in ſuch. caſe the court, before 
whom he ſhall be convicted, may adjudge him to be removed 
from his office. 


CORPORATION : 

1. A corporation is a perſon or perſons in a political capa. 
city, created by the law, and ſtyled a bedy politic; that is, 
framed by policy or fiction of law, to endure in perpetual 
ſucceſſion, with capacity to take and grant, ſue and be ſued, 
Mood. b. I. c. 8. 

For in judgment of law, a corporation never dies; and 
therefore the predeceſſors who lived many ages ago, and 
their ſucceſſors now in being, are one and the ſame body 
corporate. So that a gift to ſuch a corporation, either of 
lands or of chattels, without naming their ſucceſſors, veſts 
an abſolute property in them, ſo long as the corporation 

ſubſiſts. 2 Black. 430. ; 
2. Corporations are either aggregate or ſole. A corpora- 
tion aggregate conſiſts of many perſons united together in 
one ſociety ; of which kind are, the mayor and commonalty 
of a city, the head and fellows of a college, the dean and 
chapter of a cathedral church. 1 Black. 46y. 

3. A corporation fe/e conſiſts of one perſon only and his 
ſucceſſors, in ſome particular ſtation, who are incorporated 
by law, in order to give them ſome legal capacities and ad- 
vantages, particularly that of perpetuity, which in their na- 
tural perſons they could not have had. In which ſenſe the 
king is a ſole corporation, ſo is a biſhop, ſo are ſome deans 
and prebendaries, diſtinct from their ſeveral chapters, and 
ſo is every parſon and vicar. 41d. 

4. Another diviſion of corporations, whether aggregate or 
ſole, is into ecclefraſtical and lay. Eccleſiaſtical corporations 
are, where the members that compoſe the ſame are intirely 
ſpiritual perſons; ſuch as biſhops, deans, and chapters, cer- 
tain deans and prebendaries in their ſole capacity, all arch- 
dcacons, parſons, and vicars. Id. 

5. Lay 
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. Lay corporations are erected for a variety of temporal 
purpoſes. The king, for inſtance, is made a corporation to 
prevent in general the poſſibility of an interregnum or va- 
cancy of the throne, and to preſerve the poſſeſſions of the 
crown intire; for immediately upon the demiſe of one king, 
his ſucceſſor is in full poſſeſſion of the regal rights and dig- 
nity. Other lay corporations are erected for the good go- 
verument of a town or particular diſtrict ; as a mayor and 
commonalty, bailiff and burgeſſes, or the like: ſome, for 
the advancement and regulation of manufactures and com- 
merce z as the trading companies of London and other towns: 
and ſome for the better carrying on of divers ſpecial purpoſes, 
as churchwardens, for conſervation of the goods of the pa- 
- riſh; the college of phyſicians and company of ſurgeons in 
London, for the improvement of medical ſcience ; the royal 
ſociety, for the advancement of natural knowledge. Id. 470. 

6. Of theſe lay corporations ſome are ſtiled eleemgſynary, 
being ſuch as are conſtituted for the perpetual diſtribution-of 
the Fee alms or bounty of the founder of them, to ſuch per- 
ſons as he hath directed. Of this kind are all hoſpitals for 
maintenance of the poor, ſick, and impotent; and all col- 
leges, both in and out of the univerſities, as at Mancheſter, 
Wincheſter, and Eaton. And all theſe eleemoſynary corpo- 
rations are, ſtrictly ſpeaking, lay and not eccleſiaſtical, even 
though compoſed of eccleſiaſtical perſons, and although in 
ſome things they partake of the nature, privileges, and re- 
ſtrictions of eccleſiaſtical bodies. Id. 471. 

7. A corporation or body politic may commence or be 
made by the common law, by the king's charter or letters 
patent, by act of parliament, or by preſcription. 1. By the 
common law, as the king, biſhops, ſome deans, archdeacons, 
prebendaries, parſons, vicars, churchwardens, to ſome — 
poſes. 2. By the king's charter or letters patent; to which 
purpoſe he may alſo communicate his authority to others. 
3. By act of parliament; ſo the college of phyſicians in 
ö was made a corporation. 4. By preſcription; as 
that which hath been and continued a corporation time out 
of mind, though the charter by length of time or other ac- 
cident hath been loſt. Mood. b. T. c. 8. 

8. When a corporation is erected, a name muſt be given 
to it; and by that name alone it muſt ſue and be ſued, and 
do all other legal acts. 1 Black. 474. ä 

9. To every corporation there are ſeveral eſſential inei- 
dents: As, 1. To have perpetual ſucceſſion, for this is the 

2 voy! 
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very end of the incorporation, as there cannot be a ſucceſſion 
for ever without incorporation. 2. To ſue or be ſued, to 
grant or receive, by its corporate name, and do all other acts 
as natural perſons may. 3. To purchaſe lands, and hold 
them, for the benefit of themſelves and ſucceflors ; but un- 
der ſeveral reſtrictions impoſed by act of parliament. 4. Ty 
have a common ſeal; for though the particular members 
may expreſs their private conſents to any act by words or 
ſigning their names, yct this doth not bind the corporation; 
it 1s the fixing of the ſeal, and that only, which unites the 
ſeveral aſſents of the individuals. 5. To make by-laws, or 
private ſtatutes, for the better government of the corpora- 
tion; which are binding upon themſelves, unleſs contrary to 
the laws of the land. But theſe two laſt are not applicable 
to ſole corporations. 1 Black. 475. 

10. In eccleſiaſtical and eleemoſynary foundations, the 
king or the founder may give them rules and fatutes, which 
they are bound to obſerve; but corporations merely lay, 
conſtituted for civil purpoſes, are ſubject to no particular 
ſtatutes, but to the common law, and to their own by-laws. 
Id. 477. 0 
I f Of all ecclgſaſtical corporations, in order to inquire into 
and correct irregularities, the ordinary is = ſo the king, 
as ſupreme ordinary, is viſitor of the archbiſhop ; the arch- 
biſhop, of the biſhops ; the biſhops in their ſeveral dioceſes 
are viſitors of deans and chapters, of parſons and vicars, and 
of all other ſpiritual corporations. With reſpeCt to elee- 
moſynary corporations, the founder and his heirs, or ſuch 
other as the founder hath appointed, are viſitors. Of civil 
corporations, the king is viſitor in his court of king's bench. 
1d. 480. | 

12. In aggregate corporations, the act of the major part is 
the act of the whole. Id. 478. 

But where the head of a corporation dies, nothing can be 
done during the vacancy. 1 Int. 263, 4. 

13. If an aſſembly of a corporation be not holden on a 
charter day or a general day of meeting, there muſt be pre- 
vious notice to every member, that he may come prepared, 
and have an opportunity to give his reaſons. Burr. 
—_ | 

| ere notice is given for one particular buſineſs only, 
| the body cannot go on to other buſineſs, unleſs the whole 
body is met, and it is done by conſent. 1 Barnard. 80. 

When the electors are aſſembled, to chuſe one to fill up a 


Vacancy, 
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vacancy, thoſe who do not vote, do thereby acquieſce in the 
election made by thoſe who do: as where there were eleven 
yoters, five voted, and fix refuſed, the court held, that the 
ſix virtually conſented. . Burr. Mansf. 1021. 

To make a man an inhabitant in a corporation, to qualify 
him to do ſeveral corporate acts, it is not ſuſfcient that he 
barely live in the town, but he ought to be a houſeholder, 
and alſo to pay ſcot and lot. 2 Barnard. 408. 

No perſon can be obliged to be a member of a corporation, 
without his conſent. Burr. Mansf. 2199. 

An election by one ſingle elector only, being the only 
remaining one, is good, though the power of election be 
given to the re/idue, or the greater number of them. Id. 541. 

14. Any particular member may be disranchiſed, or loſe 
his place in the corporation, by acting contrary to the laws 
of the ſociety, or the laws of the land, or by having come 
in by a void election, or the like. 1 Black. 484. 

But after twenty years unimpeached poſſeſſion of a cor- 

te. franchiſe, no rule will be granted to ſhew by what 
right the poſſeſſor holds it: under twenty years, every cafe 
muſt depend upon its own particular circumſtances. Burr, 
Mansf. 1962. 

Alſo a man may reſign his place in the corporation, if he 
pleaſes, by his own voluntary act. 1 Black. 484. 

15. The corporation itſelf may be diſſolved ſeveral ways: 
As, 1. By act of parliament. 2. By the natural death of 
all its .members without others deed in their places, in 
caſe of an aggregate corporation. 3. By ſurrender of its 
franchiſes into the hands of the king. 4. By forfeiture of 
its charter through negligence or abuſe of its franchiſes : 
and in this caſe, the regular courſe is, to bring an informa- 
tion in the nature of a writ of quo warrants, to inquire by 
whatwarrant the members now exerciſe their corporate power, 
having forfeited it by ſuch and ſuch proceedings. Id. 485. 

And by the common law, corporations were diſſolved, in 
caſe the mayor or other head oflicer was not duly elected on 
the day appointed by charter or eſtabliſhed by preſcription: 
but by the 11 G. c. 4. this is remedied, and ample directions 
given for appointing another. | 

16. If the corporation, by any of the aſoreſaid means, 
comes to be diſſolved, the donor or his heirs ſhall have the 
land again in reverſion, and not the lord by eſcheat : for the 
law doth tacitly annex a condition to every ſuch gift or grant, 


that if the corporation be diſſolved, the donor or 2 
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ſhall - re- enter; for the cauſe of the gift or grant faileth, 
2 Black. 256. f 


CORPORATION ACT, is an act of parliament, 13 C. 2, 
t. 2. c. 1. for preventing diſſenters from being appointed to 
offices in towns corporate; whereby it is enacted, that no 
perſon ſhall be elected to any office relating to the govern- 
ment of any city or corporation, unleſs within a year before 
he hath reccived the ſacrament of the lord's ſupper ac- 
cording to the rites of the church of England; and he is 
alſo enjoined to take the oaths of allegiance and ſupremacy at 
the ſame time that he takes the oath of office z in default of 
either of which requiſites, the election ſhall be void. 


CORPSE, ſtealing out of a grave, though it is a matter 
of great indecency, yet is not felony ; but if the ſhroud 
or other apparel be ſtolen with it, this is felony ; for the 
property thereof remains in the executor, or whoever was at 
the charge of the funeral, And the parſon, who has the 
freehold of the ſoil, may bring an action of treſpaſs for 
breaking the ground. 2 Black. 429. 


CORPUS CHRISTI day, is a feaſt inſtituted in the 
year 1264, in honour of the bleſſed ſacrament, The anni- 
verſary thereof is the 25th of May. 


CORPUS CUM CAUSA, is a writ iſſuing to bring the 
body of a priſoner into court, together with the cauſe for 
which he is committed, 


CORRECTION, houſe of, is to be built, fitted up, and 
furniſhed with tools and implements both for labour and 
puniſhment of offenders, at the expence of the county, by 
the ſtatute 17 G. 2. c. 5. 22 G. 3. c. 64. & 24 C. 3. c. 55. 


CORRUPTION OF BLOOD, is where a perſon is at- 
tainted of treaſon or felony, in which caſe his blood is ſo far 
ſtained or corrupted, that the party loſes all the nobility or 
gentility he might have had before, and becomes ignoble, 
and he can neither inherit lands as heir to an anceſtor, nor 
have an heir ; but his lands ſhall eſcheat to the lord of the 
fee, ſubject to the king's year, day, and waſte: and the 
perſon attainted ſhall alſo obſtruct all deſcents to his poſ- 
. terity, wherever they are obliged to derive a title * 
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him to a remoter anceſtor, But the king's pardon, though 
it doth not reſtore the blood, yet as to iflues born after, 
has the effect of a reſtitution, ſo as to render them capable 
to inherit. But reſtitution of blood, in its true nature and 
extent, can only be by act of parliament. 2 Haw. 456. 
4 Black. 388. 


CORSELET { corprſeulum ), was armour covering the body 


or trunk of a man, heretofore uſed by pikemen, for the bet- 
ter reſiſtance of the aſſaults of the enemy. 


CORSE PRESENT, is ſaid by ſome to be the ſame as a 
mortuary, but others diſtinguiſh the ſame from the mortuary, 
in that the mortuary was a right ſettled on the church upon 
a perſon's deceaſe; and that a corſe preſent was a voluntary 
oblation uſually made at funerals. 1 Sill. 172. 


CORSNED bread, panis conjuratus, the morſel of exe- 
cration. This was a kind of ſuperſtitious trial among our 
Saxon anceſtors, to purge themſelves of any accuſation, by 
taking a piece of bread of about an ounce weight, which was 
| conſecrated by a ſort of exorciſm, praying of the Almighty 
that it might cauſe convulſions, and find no paſſage, if what 
they affirmed or denied were not true. The form of exe- 
cration was thus: We beſeech thee, O Lord, that when he who 
is guilty 7 this theft hath the exorciſed bread offered to him in 
order to diſcover the truth, his jatus may be out his throat 
fo narrow that he may not favallow, and that he may caſt it out 
of his mouth, and not eat it. Du Cange. 'The old form, or 
Rxorciſmus panis hordeacei ad probationem veri, is extant in 
Lindenbragius, p. 107. And in the laws of king Canute, 
cap. 6. Si quis alteri miniſtrantium accuſetur, et amicis deſti- 
tutus fit, cum ſacramentales non habeat, vadat ad judicium 
guad Anglice dicitur corſned, et fiat ſicut Deus velit, niſi ſuper 
ſanctum corpus Dei permittatur ut ſe purget. From whence. it 
may ſeem that the purgation was originally by the very ſa- 
cramental bread itſelf, received with ſolemn abjuration and 
devout expectance that it would prove mortal to thoſe who 
dared to ſwallow it in falſehood, till at length the biſhops 
and clergy were not willing to proſtitute the communion 
bread to ſuch like purpoſes, Þut they allowed the people to 
practice the ſame judicial rite, in eating ſome other morſels 
of bread conſecrated to the like uſes. This mode of trial 
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ſeems to have been an imitation of the trial of jealouſy, by 
the bitter water that cauſed the curſe under the Moſaic law, 
Nun. v. It is recorded of the perfidious Godwin, earl of 
Kent, in the time of king Edward the Contieflor, that, on his 
abjuring the murder of the king's brother, by this way of 
trial, as a juſt judgment for his folemn perjury, the bread 
ſtuck in his throat and choaked him. Cum Godwinus comes 
in meiſa regis de nece ſui fratris impeteretur, lle poji mulia 
ſacramenta tandem per buccellam deglutiendam abjuravit, et 
buccella guftata continuo ſuffocatus interiit. Ingulph. This, 
with other barbarous ways of purgation, was by degrees 
aboliſhed : though we have ſtill ſome remembrance of this 
ſuperſtitious cuſtom in our uſual phraſes of abjuration ; as, I 
will take the ſacrament upon it—May this bread be my poi- 
ſon—May this bit be my laſt, and ſuch like. | 


COSTARD, an apple: whence ceflard-menger, a ſeller 
of apples. . 


COSTS. The common law did not profeſſedly allow any 
coſts ; though in reality coſts were always conſidered and in- 
cluded in the quantum of damages, in ſuch actions where 
damages are given; and now, in moſt caſes, coſts are given 

by ſeveral ſtatutes. 3 Black. 399. 
But the king, or any perſon ſuing to his uſe, alſo exe- 
cutors or adminiſtrators ſuing in the right of the deceaſed, 
and perſons ſuing in forma pauperis, ſhall not pay coſts: and 
for ſlanderous words ſpoken, for aſſault and battery, and for 
treſpaſs, where the jury ſhall give leſs damages than 409. 
the plaintiff ſhall have no more coſts than damages, unleſs, 
in caſe of aſſault and battery, the judge ſhall certify on the 
back of the record, that an aCtual battery was proved ; and, 
in caſe of treſpaſs, that the freehold or title of the land came 
in queſtion. Id. 400. 

But if it be in an action wherein there can be no ſuch 
certifying, as debt, aſſumpſit, trover, treſpaſs for taking 
his goods, treſpaſs for ſpoiling his goods, treſpaſs for beating 
his ſervant, whereby he loſt bis ſervice, it is out of the ſta- 
tute, and the plaintiff may have full coſts. 1 Salt. 208. 

Where a ſtatute gives a penalty or ſum certain to the 
party grieved, he ſhall in conſequence have coſts, becauſe he 
had a right of action antecedent to bringing the action: 


but where a ſum certain is given to a ſtranger, as where it 
is 
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is to 2 common informer, or him that ſhall proſecute, he ſhall 
not have his coſts ; for till he commenced his action he had 
no right of action in him. 1 Salk. 206. 
If any perſon ſues in any court any action wherein the 
laintiff might have coſts, if judgment ſhould be given for 
bim, the defendant ſhall have coſts againſt the plaintiff, if 
the plaintiff be nonſuit, or a verdict paſs againſt him. Burr. 
Mansf. 1724. 

Where double damages are given by any act of parliament, 
the coſts ſhall be doubled alſo; for damages include coſts. 
Str. 1048. 

Where coſts are allowed, it is not neceſſary that the jury 
ſhould give the coſts, but they may leave it to the court to 
do it, who are beſt able to judge of what coſts are fitting to 
be given. It is the courſe of the court of king's bench, to 
refer the taxation of the coſts to the proper officer of the 
court, and not to make any ſpecial rules for ſuch matters, 
except it be in extraordinary caſes. 1 Lill. Abr. 338. 

If coſts are refuſed to be paid, an attachment lies. 1 Ne. 
Abr. 550. 

The matter of coſts in equity is not held to be a point of 
right, but merely diſcretionary, according to the circum- 
ſtances of the caſe, as they appear more or leſs favourable 
to the party vanquiſhed. 3 Black. 451. 


COTGARE, a kind of refuſe wool, cotted or clung to- 
gether, ſo as it is difficult to rend it aſunder. 


COTTAGE (Sax. core), is a little houſe for habitation, 
without any land belonging to it. By ſtatute 31 Eliz. c. 7. 
cottages were prohibited to be built for habitation, without 
laying at leaſt four acres of land to the ſame, and divers 
other reſtrictions were thereby enjoined ; but the ſame was 
repealed by 15 C. 3. c. 32. ſetting forth, that the ſaid ſta- 
tute of 31 El. had laid the induſtrious poor under great dif- 
ficulties to procure habitations, and tended very much to 
leſſen population, and in divers other reſpects was inconve- 
nient to the labouring part of the nation in general. 


COVENABLE, Fr. convenient or ſuitable. 


A COVENANT, is the conſent and agreement of two or 
more perſons, to do or not to do ſome act or thing contra 
ed between them. M bad. b. 2. c. 3. * 

e 
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The words of covenanting are, “ do covenant, grant, 
« promiſe, and agree :” though there needs no great exaQ. 
neſs in the words to make a covenant. For if words of co. 
dition, and words of covenant, are coupled together in the 
ſame ſentence, as provided always, and it is covenanted—in 
ſuch caſe the words may be conſtrued to make a condition 
and a covenant alſo. Id. 1 Inft. 203. 

A covenant is generally either in fact or in law. In fa, 
is that which is expreſsly agreed between the parties, and in- 
ſerted in the deed. In /azv, is that covenant which the law 
intends and implies, though it be not expreſſed in words, as 
if a leſſor demiſe and grant to his leſſee an houſe or lands for 
a certain term, the law will intend a covenant on the leſlor's 
part, that the leſſee ſhall, during the term, quietly enjoy the 
ſame againſt all incumbrances. 1 It. 384. 

There is alſo a covenant real, and covenant perſonal : A 
real covenant is that, whereby a man binds himſelf to paſs a 
thing real, as lands or tenements, or to levy a fine of lands; 
and covenant perſonal is, where the ſame 1s annexed to the 

ſon, and merely perſonal, as if a man covenant with 
another by deed to build him an houſe, or to be his ſervant 
for ſuch a time, or the like. F. N. B. 

If the covenantor covenants for himſelf and his heirs, it 
is then a covenant real, and deſcends upon his heirs, who 
are bound to perform it, provided they have aſſets by de- 
ſcent, but not otherwiſe : if he covenants alſo for his execu- 
tors and adminiſtrators, his perſonal aſſets, as well as his real, 
are likewiſe pledged for the performance of the covenant, 
which makes ſuch covenant a better ſecurity than any war- 
ranty, and it has therefore in modern practice totally ſuper- 
ſeded the other. 2 Black. 304. | 

If a man binds himſelf by expreſs covenant in deed, to re- 
pair an houſe, and it is burned down by lightning, or any 
other accident, yet he ought to repair it; Ge it was in his 
power to have provided againſt it by contract: But he is not 
ſo bound by covenant in /aw, for where houſes are blown 
down by tempeſt, or the like, the law excuſes the leſſee in 
an action of waſte. 1 Lill. Abr. 349. 

If a covenant is unlawful in the ſubſtance thereof, or im- 

poſſible, it is void. Mood. b. 2. c. 3. 

A covenant for the leſſee to enjoy againſt all men, extends 
not to wrongful acts and entries, for which the leſſee hath 
his proper remedy againſt the aggreſſors: but if it be to fare 


harmleſs againſt a certain perſon, there the covenantor yo 
ave 
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ſave the covenantee harmleſs againſt the entry of that perſon, 
be it by wrong or rightful title. Cro. Eliz. 213. 

A covenant is to be taken moſt ſtrongly againſt the co- 

venantor, and moſt to the advantage of the covenantee. 
Weed. ibid. 
A covenant to pay a rent-charge clear of all taxes, doth 
not extend to taxes that did not exiſt at the time of making 
the covenant 3 for theſe were not then in contemplation. 
L. Raym. 319. 

If no time is covenanted for doing of a thing, it muſt be 
done in reaſonable time. cod. ibid. 

The remedy for breach of covenant is by writ of covenant, 
which directs the ſheriff co command the defendant generally 
to keep his covenant with the plaintiff (without ſpecifying 
the nature of the covenant), or ſhew good cauſe to the con- 
trary; and if he continues refractory, or the covenant is 


already ſo broken that it cannot now be 8 perform- 


ed, then the ſubſequent proceedings ſet forth with preciſion 
the covenant, the breach, and the loſs which hath happened 
thereby, whereupon the jury will give damages, in propor- 
tion to the injury ſuſtained by the plaintiff, and occaſioned 
by ſuch breach of the defendant's contract. 3 Black. 155. 

If a man leaſe for years, reſerving a rent, an action of 
covenant lies for non-payment of the rent; for this is an 
agreement for payment of the rent, which will make a co- 
venant. 1 Roll*s Abr. 519. | 

On a covenant to pay money at ſeveral days, after the 
firſt default an action of covenant lies; otherwiſe it is of 
debt upon a bond or obligation. 1 1ſt. 292. 


COVENANT TO STAND SEISED TO USES, is, when 

a man that hath a wife, children, brother, ſiſter, or kin- 
dred, doth by covenant in writing under hand and ſeal agree, 
that for their or any of their proviſion or preferment, he and 
his heirs will ſtand ſeiſed of lands to their uſe, either in fee 
ſimple, fee tail, or for life. The uſe being created by the ſta- 
tute 27 H. 8. c. 10. which conveys the eſtate as the uſes are 
directed, this covenant to ſtand ſeiſed is become a convey- 
ance of the land ſince the ſaid ſtatute. The conſiderations 
of theſe deeds are, natural affection, or marriage. And 
the law allows theſe conſiderations to raiſe uſes, as well as 
money or other valuable conſideration. Pletud. 302. 80 
much of the uſe, as the owner doth not diſpoſe of, remains 
ſtill in him. And where an uſe is raiſed by way of cove- 
5 nant, 
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nant, the covenantor continues in poſſeſſion ; and there the 
uſes limited, if they are according to law, ſhall rife and 
draw the poſſeſſion out of him: but if they are not, the poſ- 
ſeſſion ſhall remain in him, until a lawful uſe arife, 
1 Leon. 197. 1 Med. 159. 


COVERT BARON, a wife ſo called, from her being 
under the cover or protection of her huſband, baror, or 


lord. 


COVERTURE, is applied particularly to the ſtate and 
condition of a married woman, or feme covert. 


COVIN, covina, cometh of the French word convine, and 


is a ſecret aſſent. determined in the hearts of two or more, 


to the defrauding and prejudice of another. 1 Inft. 657. 

It is commonly converſant in and about conveyances of 
lands to defeat purchaſors, or of goods and chattels to de- 
fraud creditors. It may alſo be in ſuits of law, and judg- 
ment had therein; but wherever covin is, it ſhall never be 
intended, unleſs it appears and be particularly found : for 
covin and fraud, though proved, yet muſt be found by the 
Jury, otherwiſe it ſhall paſs for nothing. Brownl. 188. 
Bridgm. 112. | | 

If goods are ſold in market overt by covin, on purpoſe 
to bar him that hath right, this ſhall not bar him thereof, 


2 Inft. 713. 8 
COUNSEL FOR PRISONERS. By the common law, ng 


counſel ſhall be allowed a priſoner, upon his trial upon the 


general iſſue, in any capital crime, unleſs ſome point of law 
{hall ariſe proper to be debated, it being underſtood, that 
the judge ſhall be counſel for the priſoner ; that is, ſhall 
ſee that the proceedings againſt him are legal and ſtrictly re- 
gular. But now the judges never ſcruple to allow a pri- 
ſoner counſel to inſtruct him what queſtions to aſk, or even 
to aſk queſtions for him, with reſpect to matters of fact, 
for as to matters of law, ariſing on the trial, they are 
entitled to the aſſiſtance of counſel. 4 Black. 355. 


COUNSELLOR, is a perſon retained by a client to 
lead his cauſe in a court of judicature. A counſellor at law 
th a privilege to inforce any thing which is informed'him 
by his client, if pertinent to the matter, and is not to exa- 
| mine 
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mine whether it be true or falſe ; ſor it is at the peril of him 
who informs him. Cyro. Jac. go. 


COUNT, was a perſon of eminence, ſo called anciently 
from his mop; or attending upon the king. The earl; 
or governors of the ſhires had for ſoine time this appellation 
given them ; hence the earl is in Latin ſtyled comes, the ſhe- 
riff vice comes, and the ſhire to this day retains the name of 
county. 

Cont ſignifies, in another ſenſe, the original declaration 
ol complaint in a real action. As declaration is applied to 
perſonal, fo count is applicable to real cauſes. But count and 
declaration are oftentimes confounded, and made to ſignify 
the ſame thing. F. N. 3. And in modern and common 
acceptation, every ſeparate charge in a declaration or indict- 
ment is called a count ; ſo that a declaration or indictment 
may, and very frequently does, contain ſeveral counts. 


© COUNTERFEIT. See Curar. 
COUNTERPART. Heretofore, where there were ſe- 


reral parties to an indenture, each party executed a ſeparate 
deed ; and that part or copy which is executed by the grantor 
is called the original, and the reſt are counterparts. But of 
late, it is moſt frequent for all the parties to execute eve 

part, and this makes them all originals. 2 Black. 296. It 
an original deed is in being, or may be had, the counterpart 


cannot be produced as evidence; otherwiſe, if the original 


cannot by any means be procured. Mood. b. 4. c. 4. 


COUNTERPLEA, is, when the tenant in any real action, 
tenant by the curteſy, or tenant in dower, in his anſwer 
and plea, vouches any one to warrant his title, or prays in 
aid of another who hath a larger eſtate, as of him in re- 
mainder or reverſion; or, where one that is a ſtranger to 
the action, comes and prays to be received to fave his eſtate ; 
then, that which the demandant alledgeth againſt it, why 
it ſhould not be admitted, is called a counterplea. T. L. 


COUNTIES PALATINE, are thoſe of Chefer, Durham, 
and Lancaſter. The two former are ſuch by preſcription or 
immemorial cuſtom; or at leaſt as old as the Norman con- 
—_ the other was created by king Edward the third, in 
avour of Henry Plantagenet, duke of Lancaſter, whoſe heireſs 
was married to 7h of Gaunt, the king's ton. 1 Black. 116. 

: 7 Counties 
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Counties palatine are ſo called a pa/atio, becauſe the ownery 
thereof, the earl of Cheſter, the biſhop of Durham, and the 
duke of Lancaſter, had in thoſe counties jura regalia, as fully 
as the king hath in his palace. They might pardon treaſons, 
murders, and felonies ; they appointed all judges and juſtices 
of the peace; all writs and indictments ran in their names, 
as in other counties in the king's; and all offences were 
ſaid to be done againſt their peace, and not, as in other 
places, againſt the peace of our lord the king. Theſe pala- 
tine privileges were in all probability originally granted to 
theſe counties becauſe they bordered upon the enemies coun. 
tries, Wales and Scotland; in order that the owners, being 
encouraged by ſo large an authority, might be the more 
watchful in its defence; and that the inhabitants, having 
juſtice adminiſtered at home, might not be obliged to go out 
of the county, and leave it open to hoſtile incurſions. And 
upon this account alſo, there were formerly two other coun- 
ties palatine, Pembrokeſhire and Hexhamſbire. But theſe were 
aboliſhed by parliament, in the reigns of king Her. 8. and 
queen Elia. And the powers of the owners of the other 
counties palatine much abridged ; though (till all writs are 
witneſſed in their names, and all forfeitures for treaſon by 
the common law accrue to them. Id. 117. 

Of theſe three, the county of Durham is now the only one 
remaining in the hands of a ſubject ; for the earldom of 
| Cheſter was united to the crown by king Hen. 3. and hath 
ever ſince given title to the king's eldeſt ſon. And the county 
palatine or duchy of Lancaſter, in the reign of king Ed. 4. 
was by act of parliament veſted in the king and his heirs 
kings of England for ever. 1d. 118. 

The ifle of Zly is not a county palatine, though ſometimes 
erroneouſly ſo called, but only a royal franchiſe; the biſhop 
having, by grant of king Hen. 1. jura regalia within the iſle 
of Ely, whereby he exerciſeth a juriſdiction over all cauſes, 
as well . as civil. Id. 119. 

In all theſe, the king's ordinary writs, iſſuing under the 
great ſeal out of chancery, do not run, that is, they are of 
no force. For, as originally all ;ura regalia were granted to 
the lords of theſe counties palatine, they had of courſe the 
ſole adminiſtration of juſtice, by their own judges appointed 
by themſelves, and not by the crown. It would, therefore, be 
incongruous for the king to ſend his writ to direct the judge 
of another's court in what manner to adminiſter juſtice be- 


tween the ſuitors. And the judges of aſlize, who fit v_ 
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theſe franchiſes, do ſit by virtue of a ſpecial commiſſion from 
the owners of the ſeveral franchiſes, and under the ſeal 
thereof, and not by the uſual commiſſion under the great ſeal 
of England. 3 Black. 79. 

In the county palatine of Lancaſter, there is alſo another 
ſpecial juriſdiction, called the court of the duchy chamber of 
Lancaſter, held before the chancellor of the duchy or his 
deputy, concerning all matters of equity relating to lands 
holden of the king in right of the duchy of Lancaſter ; which 
is a thing very diſtinct from the county palatine (which hath 
alſo its ſeparate chancery for ſealing of writs, and the like), 
and compriſes much territory which lies at a vaſt diſtance 
from it; as particularly a very large diſtrict ſurrounded by 
the city of Weſtminſter. 1d. 78. 

A writ of error lies from all theſe juriſdictions to the court 
of king's bench. And all prerogative writs, as thoſe of ha- 
beas corpus, prohibition, certiorari, and mandamus, may 
iſue to all theſe exempt juriſdictions; becauſe the privilege, 
that the king's writ runs not, muſt be intended between 
party and party, for there can be no ſuch privilege againſt 
the king. 1d. 79. 


COUNTY, comitatus, is derived from comes, the count, 
who by the Saxons was called the earl, or alderman, of the 
ſhire, to whom the government of it was intruſted. This 
he uſually exerciſed by his deputy, ſtill called in Latin vice- 
comes, and in Engliſh the Heri, or fbire-reeve, ſignifying the 
officer of the ſhire; upon whom, by proceſs of time, the 
civil adminiſtration of it is now totally devolved. In ſome 
counties there is an intermediate diviſion, between the ſhire 
and the hundreds; as /athes in Kent, and rapes in Suſſex, 
each of them containing about three or four hundreds a piece. 
Theſe had formerly their /athe-reeves, and rape-reeves, acting 
in ſubordination to the fhire-reeve. Where a county is divid- 
ed into three of theſe intermediate juriſdictions, they are 
called trithings, which were anciently governed by a trithing- 
 reeve, Theſe trithings till ſubſiſt in the large county of 
York, where, by an eaſy corruption, they are denominated 
ridings, The number of counties in England and Woales 
hath been different at different times: at preſent there are 
forty in England and twelve in Wales. 1 Black. 116. 


COUNTY COURT, is a court held every month or of- 


tener by the ſheriff, in what part of the county he — 
ut 
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but for the election of knights of the ſhire, it muſt be held 
at the moſt uſual place. 1 Black. 178. 

The jury in this court ought to be frecholders ; but the 
quantum of their eſtate is not material. 

This court is not a court of record; but it may hold ple; 
of debt or damages under the value of 40s. It may alſo 
hold plea of many real actions, and of all perſonal actions 
to any amount, 4 virtue of a ſpecial writ called a ju. 
ticies, which is a writ impowering the ſheriff, for the fake 
of diſpatch, to do the ſame rice in his county court, 
as might otherwite be had in the courts at Weſtminſter. 

Black. 35. | 
N But — hold plea of frechold; as where a defendant 
avoweth for damage feaſant, and the plaintiff juſtifies by 
rcaſon of common of paſture; in which caſe the cauſe muſt be 
removed. Mood. b. 4. c. 1. 

After judgment given for the plaintiff, the defendant" 
goods may be taken, appraiſed, and ſold, to ſatisfy the plain- 
tiff; but if the defendant hath no goods, the plaintiff re- 
mains without remedy in this court; for being no court of 
record, no capius lies to arreit the body of the debtor. 
Green. 22. | 

This court was anciently a court of great dignity and 
ſplendor, the biſhop and the earl, with the principal gen- 
tlemen of the ſhire, ſitting therein to adminiſter juſtice both 
in lay and eccleſiaſtical cauſes. But its dignity was much 
impaired, when the biſhop was prohibited, and the earl 
neglected to attend it. And in modern times, as the 
proceedings are removeable from hence into the king's 
ſuperior courts, by writ of pore or recordare, this hath occa- 
fioned the buſineſs of the county court in a great meaſure to 
decline. | 


COURT, is a place where juſtice is judicially adminiſter- 
ed. 1 Ii. 58. 

Of courts, ſome are of record, others not of record. A court 
of record, is that where the acts and judicial proceedings are 
inrolled in parchment, for a perpetual memorial and teſti- 
mony; which rolls are called the records of the court, and 
are of ſuch high and ſupereminent authority, that their truth 
is not to be called in queſtion. For it is a ſettled rule, that 
nothing ſhall be averred againſt a record, nor ſhall any plea 


or even proof be admitted to the contrary. And if the ex- 
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ſtence of a record be denied, it ſhall be tried by nothing but 
' itſelf ; that is, upon bare inſpection whether there be any 
ſuch record or no, elſe there would be no end of diſputes. 
All courts of record are the king's courts, in right of his 
crown and m_ dignity; and therefore no other court hath 
authority to fine and impriſon; ſo that the very erection of 
a new juriſdiction, with power of fine and impriſonment, 
makes it inſtantly a court of record. 3 Black. 24. 

A court not of record is the court of a private perſon, whom 
the law will not intruſt with any diſcretionary power over 
the fortune or liberty of his fellow ſubjects. Such are the 
courts baron incident to every manor, and other inferior ju- 
riſdictions; where the proceedings are not inrolled or re- 
corded; but as well their exiſtence as the truth of the mat- 
ters therein contained ſhall, if diſputed, be tried and deter- 
mined by a jury. "Theſe courts can hold no plea of matters 
cognizable by the common law, unleſs under the value of 
40s. nor of any forcible injury whatſoever, not having any 
proceſs to arreſt the perſon of the defendant. Id. 25. 


COURT BARON, is a court which every lord of a ma- 
nor -(anciently called a baron ) hath within the precinct of 
that manor; fe redreſſing miſdemeanors and nuifances with- 
in the manor, and for ſettling diſputes of property among 
the tenabits. This court is an infeparable ingredient of every 
manor ; and if the number of ſuitors ſhould ſo fail, as not to 
leave ſuſſicient to make a jury or homage; that is, two tenants 
at the leaſt, the manor itſelf is loſt. 2 Black. go. 

The court baron is of two natures; the one is a cuſtomary 
court, appertaining intirely to the copyholders or other 
cuſtomary tenants z and of this the lord or his ſteward is the 
judge; the other is a court of common law, and is before 
the freeholders who owe ſuit and ſervice to the manor, the 
| ſteward being rather regiſter than judge. 'Theſe courts, 
though in their nature diſtin, are frequently confounded 
together, although one of them may be without the other, 

This court muſt be holden on ſome part of the manor ; 
for if it be holden out of the manor it is void : unleſs a lord, 
being ſeiſed of two or three manors, hath uſually time out 
of mind kept at one of his manors courts for all the ſaid ma- 
nors; then by cuſtomſuch courts areſufficient in law, although 
they be not holden within the ſeveral manors. 1 If. 58. 

The copyholders or cuſtomary court is for grants and ad- 
mittances upon ſurrenders and deſcents, on preſentment of 
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the homage or jury. 'The homage may inquire of the death 


of tenants after the laſt court, and who is the next heir; of 
fraudulent alienation of lands to defeat the lord of his profits; 
of rent or ſervice withdrawn; of eſcheats and forfeitures ; 
of cutting down trees without licence or conſent ; of ſuit not 
performed at the lord's mill ; of waſte by tenant for life ; of 
ſurcharge of common; of treſpaſs in corn, graſs, meadow, 
woods, hedges ; of reſcous and pound breach; of removing 
mere-ſtones or landmarks ; of by-laws not obſerved ; and 
ſuch like. The method of puniſhment is by amercement ; 
but the ſteward cannot amerce without three affeerers ſworn 
to affeer or moderate the amercement, and then the lord 
may have an action of debt in his court baron for amerce. 
ments affeered; for the ſuitors are judges there, and not the 
lord. I cod. b. 4. c. 1. 

The frecholders court was formerly holden every three 
weeks; and its molt important buſineſs is to determine, by 
writ of right, all controverſies relating to the right of lands 
within the manor. It may alſo hold plea of any perſonal 
actions, of debt, treſpaſs on the caſe, or the like, where the 
debt or damages do not amount to 40s. 1d. 

Alſo a common recovery may be had in this court. 1d, 

But the proceeding on a writ of right may be removed 
into the county court by a precept from the ſheriff called a 
tolt (becauſe it takes, fallit, the cauſe out of the lord's court). 
And the proceedings in all other actions may be removed 
into the ſuperior courts by the king's writs of pene, or acce- 
das ad curiam, according to the nature of the ſuit. After 
judgment given, a writ alſo of falſe judgment hes to the courts 
at Weſtminfler to rehear and review the cauſe, and not a 
eorit of error for this is not a court of record. 3 Black. 33. 

On recovery of debt in this court, they have not power 
to make execution, but are to diſtrain the defendant's goods, 
gnd retain them till ſatisfaction ſhall be made. Mood. b. . c. I. 


COURT CHRISTIAN, is an eccleſiaſtical judicature 
oppoſed to the civil court, or lay tribunal ; and is fo called, 
as handling matters eſpecially concerning the laws of Chrift. 


2 Inſt. 488. 
| COURT OF DELEGATES. See DeLEcGaTEs. 


COURT LEFT. See LzeT. So alſo of the other courts ; 
as of Marſhalſea, Star-chamber, and many others. See the 
reſpective titles. CRAN AGE, 
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CRANAGE, is a toll for drawing merchandize out of 
veſſels to the wharf, ſo called becauſe the inſtrument is in 
te form of a crane. 8 Co. 46. 


CRAVEN was a word of obloquy, where, in the ancient 
trial by battel, e. was proclaimed, and the van- 
quiſhed acknowledged his fault in the audience of the people, 
or pronounced the horrible word craven, in the name of 
recreantiſſe, or cowardlineſs; after which, judgment was to 
be given, that after this the recreant ſhould loſe his liberam 
Igem, that is, he ſhould become infamous, and not be ac- 
counted in that reſpect /iber et /egalis homo ; and therefore 
could not be of any jury, nor give teſtimony as a witneſs in 
any cauſe. The word, according to ſome, is derived of the 
Greek word Kpavyn, a vociferation z others derive it from 
craving and 1 * for mercy and forgiveneſs. 2 1. 247. 
31nft. 221. In the caſe of an appeal, if the appellant cries 
craven, he in like manner ſhall loſe his /iberam legem; but if 
the appellee cries craven, he ſhall have judgment to be hanged. 
3 Inft. 221. | 


- CREDITORS. By ſtatute 30 C. 2. c. 7. creditors ſhall 
recover their debts againſt executors or adminiſtrators, who 
have waſted or converted the goods to their own uſe, ag 
they might have done againſt the teſtator or inteſtate if he 
had been living. 

And by 3 V. c. 14. wills and deviſes of lands, as to 
creditors on bonds or other ſpecialties, ſhall be void; and the 
creditors may have actions of debt againſt the heir at law 
and deviſee. 

But an heir that hath lands by deſcent, ſhall not be liable 
for the debt of his anceſtor, further than to the value of the 
lands deſcended. Str. 665. 

And if an heir is ſued upon a bond debt of his anceſtor, 
and he pays the money, the executor ſhall reimburſe him as 
far as there are perſonal aſſets of the teſtator come to the 
hands of the executor. 1 Cha. Ca. 74. | 

A creditor by mortgage may come either upon the mort- 
gaged land, or upon the perſonal eſtate ; for a mortgage is a 
charge upon the perſonal eſtate as well as upon the land; 
and the perſonal eſtate is primarily liable ; for a mortgage 
is a general debt, and the land is only as a ſecurity. 1 Atþ.487. 

And the general rule is, that the perſonalty ſhall be firſt 
charged with payment of debts, and the teſtator cannot ex- 
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empt it from being liable, as againſt creditors ; but as he. 
tween heir and executor, he may charge them upon any other 
fund which is not primarily liable, and thereby diſcharge the 
perſonal eſtate. 1 Wilſon, 24. 


CROSIER, the paſtoral ſtaff, or enſign, of the epiſcopal 
office; ſo denominated from its reſembling the form of a 
creſs. So croyſes were pilgrims that wore the ſign of the croſs 
upon their garments. 


CROSS BILL, is when the defendant in chancery hath 
any relief to pray againſt the plaintiff; in which caſe he muſt 
do it by an original bill of his own, which is called a cr 
bill ; unto which the plaintiff will be required to put in his 
anſwer. 


CROWN OFFICE. The court of king's bench is di. 
vided into the p/ca ſide, and the crown fide. In the plea ſide, 
it takes cognizance of civil cauſes, in the crown fide, it takes 
cognizance of criminal cauſes, and is thereupon called the 
crown office. In the crown office are exhibited informations 
in the name of the king, of which there are two kinds: 
1. Thoſe which are truly and properly the king's own ſuits, 
and filed ex officio by his own immediate officer, the attorney- 
general. 2. 'Thoſe in which, though the king is the no- 
minal proſecutor, yet it 1s at the relation of ſome private 
perſon or common informer ; and theſe are filed by the king's 
22 and attorney, uſually called the maſter of the crown 
office. 

The objects of the king's own proſecutions, filed ex officio 
by the attorney-general, are properly ſuch enorniities as 
peculiarly tend to diſturb or indanger his government, or to 
moleſt him in the regular diſcharge of his royal functions. 
For offences ſo high and dangerous, in the puniſhment or 
3 whereot a moment's delay might be fatal, the law 

as given to the crown the power of an immediate proſe- 
cution, without waiting for any previous application to any 
other tribanal. The objects of the other ſpecics of inform- 
- ations, filed by the maſter of the crown office upon the 
complaint or relation of a private ſubject, are any groſs and 
notorious miſdemeanors, riots, batteries, libels, and other 
immoralities of an atrocious kind, not peculiarly tending to 
diſturb the government (for thoſe are left to the care of 


the attorney- general), but which, on account of their m | 
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nitude or pernicious example, deſerve the moſt public ani- 
madverſion. | | 

And when an information is filed, either thus, or ex officio, 
it muſt be tried by a petty jury of the county where the 
offence ariſes; after which, if the defendant be found 


. guilty, he muſt reſort to the court for his puniſhment. 


CUCKING S'TOOL (called in ancient time a fumbrel, 
and ſometimes a rrebucket ), ſignifies, in Saxon, the ſcolding 
ſtool z and is an engine of correction for a ſcolding woman 
after conviction upon indictment for ſuch offence, in which 
ſhe is placed and plunged in the water: From whence 
it is alſo called the ducking fool, which perhaps is the ori- 
ginal word, being more expreſſive of the thing ſignified. 


CUT IN VITA, is a writ of entry, which a widow hath 
againſt him to whom her huſband alienated her lands or 
tenements in his life time; which muſt contain in it, that 
during his life (cui in vita) ſhe could not withſtand it. 
F, N. B. . 


CULPRIT, is not (as is vulgarly imagined) an opprobrious 
name given to the priſoner before he is found guilty, but it 
is the reply of the clerk of arraigns to the priſoner after he 
hath pleaded not guilty z which plea was anciently entered 
upon the minutes in an abbreviated form, non cu ; upon 
which, the clerk of arraigns, on behalf of the crown, re- 
plies, that the priſoner is guilty, and that he is ready to 
prove him ſo; which is done by a like kind of abbreviation, 
cuPprit, ſignifying that the king is ready to prove him guilty 
(from cuP, that is, culpabilis, guilty ; & prit, prafto ſum, I am 
ready to verify it). 4 Black. 339. 


CURATE. Of curates there are three kinds: 1. Such 
as are employed under the ſpiritual rector or vicar, either 
as aſhſtant to him in the ſame church, or executing the office 
in his abſence in his pariſh church. 2. Such as officiate in 
chapels of eaſe under the mother church, 3. Perpetual 
. Curates 3 which are, where there is in a pariſh neither ſpiri- 

tual rector nor vicar, but a clerk is employed to officiate 
there by the impropriator. 


CURFEU (from the Fr. couvre, to cover, and feu, fire), 
was an inſtitution of William the Conqueror, who required, 
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by ringing of a bell at eight of the clock every evening, that 
all companies ſhould immediately diſperſe, and fire and can. 
dle be extinguiſhed. It is remarkable that this ringing of the 
bell at that hour ſtill continues in many places, though the 
original inſtitution hath been long ſince forgotten. 


CURRIER. By the 24 C. 3. c. 41. every currier or 
dreſſer of hides in oil, ſhall take out a licence annually from 
the commiſſioners or officers of exciſe. 


CURTESY, tenant by. 

"TENANT BY THE CuRTEsY OF ENGLAND, ts, where a man 
faketh a wife ſeiſed in fee ſimple, or in fee tail general, or ſeiſed as 
heir in ſpecial tail, and hath iſſue by the ſame wife, male or female, 
born alive, albeit the iſſue afterwards dieth or liveth, yet if the 
wife dies, the huſband ſhall hold the land during his life, by the 
eurteſy of England. Litt. ſect. 35. 

By the curteſy of England. Littleton ſays, it is fo called, 
becauſe it is uſed within the realm of England only. But it 
appears to have been the law of Scotland alio, wherein it was 
called curialitas ; ſo that probably our word curteſy was 
underitood to ſignify, that the huſband, during his life, ſhould 
be inrolled and do ſuit and ſervice in the lord's court, for 
the lands of which his wife died ſeiſed, rather than to de- 
note any peculiar favour belonging to this iſland. 2 Black. 
126. And indeed there ſeems to be no great courteſy in 
the matter, that the legiſlators, who were all, or moſt of 
them, married men (eſpecially during the times that the law 
of wardſhip and marriage exiſted), ſhould make a Jaw for 
their own adyantage, to diſinherit the heir of the wife's 
eſtate, during the life-time of her ſurviving huſband. This 
curteſy of England is in the Latin called lex Angliæ, the law 
of England. 

Taketh a wife ſeiſed, There is a ſeiſin in deed, where one 
hath made entry, and is in actual poſſeſſion; and a ſeiſin in 
law, where a perſon hath right, but hath not actually 
made entry. It is the former of theſe that is here intended, 
namely, a ſeiſin in deed, if it may be attained unto. 1 Inſt. 29. 

As if a man dieth ſeiſed of lands in fee ſimple, or fee 
tail general, and theſe lands deſcend to his daughter, and 
ſhe taketh a huſband and hath iſſue, and dieth before any 
entry, the huſband ſhall not be tenant by the curteſy ; and 
yet in this caſe ſhe had a ſeiſin in Jaw ; but if ſhe or her huſ- 
band had during her life entered, he would have been tenant 
by the curteſy. 1 /f. 29. But 
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But if a man ſeiſed of an advowſon, or rent in fee, hath 
iſſue a daughter, who is married, and hath iſſue, and dieth 
ſeiſed, and the wife before the rent became due or the church 
became void dieth ; ſhe had but a ſeiſin in lau, yet her 
huſband ſhall be tenant by the curteſy, becaufe he could by 
no induſtry attain to any other ſeifin. Bid. | 

So in the caſe where lands, on which there were leaſes for 

ars exiſting, and a rent incurred, deſcended on 2 wife as 
tenant in tail general, who ſurvived three months after the 
rent day incurred; though ſhe made no entry, nor received 
any rent, during her life, yet this was ſuch a poſſeſſion in 
the wife, as made the huſband tenant by the curteſy : for 
the poſſeſſion of the leſſee was the poſſeſſion of the wife, and 
there could be no other without making the huſband a treſ- 
paſſor, 3 Ath. 469. | 

But a man ſhall not be tenant by the curteſy of a bare 
right, title, uſe, or of a reverſion or remainder expeCtant 
upon any eſtate of freehold, unleſs the particular eſtate 
be determined or ended during the coverture. 1 Ine. 29. 

In fee ſimple, or in fee tail general, or ſeiſed as heir in ſpecial 
tail. That is, of any eſtate of inheritance. 2 Black, 126. 

If a woman ſeiſed in fee of a freehold eſtate, mortgages it, 
and afterwards marries, and dies leaving a ſon, the mortgage 
having not been redeemed during the coverture, this is 
ſuch a ſeiſin in the wife, as intitles the huſband to be tenant 
by the curteſy of the mortgaged premiſes ; for, in equity, 
the land is confidered only as a pledge or ſecurity for the 
money, and doth not alter the poſſeſſion of the mortgagor. 
1 Att. 603. 

An equity of redemption hath been always conſidered as an 
eſtate in the land; for it may be deviſed, granted, or intail- 
ed, with remainders: and the perſon intitled to the equity 
of redemption 1s conſidered as * = owner of the land, and is 
ſuch an eſtate whereof there may be a ſeiſin. 1 At. 605. 

In the caſe of a tri gate ſor payment of debts, a huſband 
may be tenant by the curteſy. 1 Ah, 609, 

But where a deviſe was to truſtees, and they to apply the 
rents and profits to the deviſor's daughter and heir, who was 
a feme covert, for her own ſeparate uſe, and to ſuffer her 
to diſpoſe of the eſtate by will, notwithſtanding her cover- 
ture; in this caſe it was held, that the whole legal eſtate 
was in the truſtees ; and although a huſband may be tenant 
by the curteſy of a truſt, pets in order to make a tenant by 
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the curteſy, the wife muſt have the inheritance, and there 
muſt be likewiſe a ſeiſin in deed in the wife during the 
coverture; and although in this caſe the wife had the 
inheritance, becauſe it deſcended till the execution of the 
power, yet the father, whoſe eſtate it was, made the daugh- 
ter a feme ſole in this reſpect, and gave the profits to her 
ſeparate uſe; therefore the huſband could have no ſeiſin 
during the coverture; he could neither come at the poſſeſ- 
fion, nor the profits. 3 All. 716. 

Where the wife hath an eſtate for liſe only, there the 
huſband ſhall not be tenant by the curteſy. 1 Att. 607. 

There is no tenancy by the curteſy of copyhold lands, 
except it be by the ſpecial cuſtom of the manor, 
Plowd. 263. 

And hath iſſue, male or female. If lands be given in tail to 

a woman and to the heirs male of her body, and ſhe taketh a 
huſband, and hath ifſue a daughter, and dieth; in this 
caſe, the huſband ſhall not be tenant by the curteſy; becauſe 
the daughter by no poilibility could inherit the mother's 
eſtate in the land; and therefore where it is ſaid, ue by his 
wife male or female, it is to be underſtood, which by poſſi- 
bility may inherit as heir to her mother of ſuch eſtate. 
1 In/l. 29. 
If a man, ſeiſed of lands in fee, hath iſſue a daughter, 
who taketh huſband, and hath iflue to her ſaid huſband, the 
father dieth, and the huſband entereth ; he ſhall be tenant 
by the curteſy, although the iſſue was had before the wife 
was ſciſed, And ſo it is, although the iſſue had died in the 
life-time of her father beſore any deſcent of the land, yet 
ſhall he be tenant by the curteſy. id. | 

For the time when the iſſue is born is immaterial, pro- 
vided it were during the coverture; for, whether it were 
born before or after the wife's ſeifin of the lands, whether 
it be living or dead at the time of the ſciſin, or at the time 
of the wife's deceaſe, the huſband ſhall be tenant by the 
curteſy. The huſband, by the birth of the child, becomes 
tenant by the curteſy initiate, and may do many acts to 
charge the lands; but his eſtate is not conſummate till the 
death of the wife. 2 Black. 127. 

Born alive. If a woman ſeiſed of lands in fee taketh 
huſband, and by him is big with child, and in her travail 
dieth, and afterwards the child is ripped out of her — 

e 


alive; yet he ſhall not be tenant. by the curteſy, 9 
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the child was not born during the marriage, nor in the life- 
time of the wife, but in the mean time the land deſcended 
and in pleading he mult allege, that he had iſſue during the 
marriage. 1 {nft. 29. 

If the child be born alive, it is ſufficient though it be 
not heard to cry; for though crying is the ſtrongeſt evi- 
dence of its being born alive, yet it is not the only evidence 


Vid. | 

The huſband ſhall hold the lands during his life, Subject to 
the ſame incidents as other life eſtates. He ſhall have rea- 
ſonable eſtovers of houſebote, ploughbote, and liaybote; 
but ſhall not cut down timber, or commit other waſte. 
And if he ſows the land, and dies before harveſt, his ex- 
ecutors ſhall have the crop. 2 Black. 122. 

If there is a mortgage upon the eſtate, the heir at law 
may oblige the tenant by m—_— to keep down the intereſt ; 
and if the principal ſhall be diſcharged, the tenant by curteſy 
ſhall contribute one third, and the heir at law two thirds. 
1 At. 606. 3 Atk. 201. 


CURTILAGE (from the Saxon, court, and /eagh, locus), 
a court yard, backſide, or piece of ground, lying near and be- 
longing to an houſe. x 


CUSTOM time out of mind is, where no perſon living 
hath heard or known any proof to the contrary. 

There is a difference between cigſtom and preſcription ; 
euſtom, is properly local uſage, and not annexed to any 
ſon ; ſuch as a cuſtom in a manor, that lands ſhall deſcend 
to the youngeſt ſon : preſcription, is merely a perſonal uſage z 
as, that ſuch a one and his anceſtors, or thoſe whoſe eſtate 
he hath, have uſed time out of mind to have ſuch an ad- 
vantage or privilege z as to have common of paſture in ſuch a 
cloſe, or the like; for this is an uſage annexed to the perſon of 
the owner of the eſtate, 2 Black. 263. 
To make a cuſtom good, the following are neceſſary 
requiſites: | 

1. That it have been uſed ſo long, that the memory of 
man runneth not to the contrary. So that if any one can 
ſhew the beginning of it, it is no good cuſtom. For which. 
reaſon, no cuſtom can prevail againſt an act of parliament z 
lince the act itſelf is a proof of a time when ſuch a cuſtom did 
not exiſt, x Black, 76. ' 
: 2. It 
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2. It muſt have been continued. Any interruption would 
cauſe a temporary ceaſing; the revival gives it a new begin- 
ning, which will be what the law calls within time of 
memory: Now time of memory hath been long ago aſcer. 
tained by the law, to commence from the reign of King 
Richard the firſt ; and any cuſtom may be deſtroyed by evi. 
dence of its non-exiſtence in any part of that long period 
from his days to the preſent. 2 Black. 31. 

3. It muſt have been peaceable, and acquieſced in; not 
Tubject to contention and diſpute. For as cuſtoms owe their 
original to common conſent, their being immemorially dif. 
puted, either at law or otherwiſe, is a proof that ſuch con- 
dent was wanting. 1 Black. 77. 

4. It muſt not be unreaſonable, Thus a cuſtom in # 

riſh that no man ſhall put his beaſts into the common 
till ſuch a day, is good; but a cuſtom that no cattle ſhall 
be put in till the lord of the manor hath firſt put in his, 
is bad, becauſe unreaſonable; for poſſibly the lord may 
never put in his, and thereby the tenants will loſe all the 
profits. 1d. 

5. It muſt be certain. A cuſtom that lands ſhall deſcend 
to the moſt worthy of the owner's blood, is void; for how 
ſhall this worth be determined ? But a cuſtom to deſcend to 
the next male of the blood, excluſive of females, is certain, 
and therefore good. Id. 78. | 
6. Cuſtoms muſt be conſiſtent with each other; for one 
cuſtom cannot be ſet up in oppoſition to another. So if one 
man preſcribes that by cuſtom he hath a right to have win- 
_ dows looking into another's garden, the other cannot claim 
2 right by cuſtom to ſtop up or obſtruct thoſe windows; 
for theſe two contradictory cuſtoms cannot both be good, 

nor both ſtand together. He ought rather to deny the ex- 
Hence of the former cuſtom. Id. 

7. Cuſtoms, in derogation of the common law, muſt be 
conſtrued ſtrictiy. Thus by the cuſtom of gavelkind, an 
mfant of fifteen years may by a deed of feoffment convey 
his lands in fee ſimple or for ever: but this cuſtom doth not 
impower him to uſe any other conveyance, or even to leaſe 
them for a term of years; for the cuſtom muſt be 
ſtrictly purſued. 1 Black. 79. 

A jury ſhall try whether there is a particular cuſtom or 
no, and not the judges; unleſs the cuſtom in queſtion is of 
record in the ſame court, 


If 
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If witneſſes can depoſe that they heard their fathers ſay 
it was a cuſtom all their time, and that their fathers had 
heard their grandfathers ſay it was ſo alſo in their time, 


this is evidence of a cuſtom : but proof of a time when this 


cuſtom did not exiſt, deſtroys all this kind of evidence. 


CUSTOMS, are the duties, toll, or tribute, payable on 
merchandize exported or imported. 

The word cu/toms ſeems to be derived from the Trench 
word couſtum, which fignifies toll or tribute, and owes ita 
own etymology to the word cout, which ſignifies price, 
damage, or, as we have adopted it in Engliſh, cf. 
1 Black. 314. 

The ancient duties on wool, ſkins, and leather, were 
ſtyled the fapls commodities of the kingdom, becauſe they 
were obliged to be brought to thoſe parts where the king's 
ſtaple was eſtabliſhed, in order to be there firſt rated, 
and then exported. And they were called _ antiqua 
ſerve magna; and were payable by every merchant as well 
native as ſtranger; with this difference, that merchant 
ſtrangers paid an additional toll, namely, half as much again 
as was paid by natives. Id. 

The cuſtoma parva et nova, was an impoſt of 3d. in the 
pound, due from merchant ſtrangers _ for all commodt- 
ties as well imported as exported ; which was uſually called 
the aliens duty. Id. | 


Tonnage is a duty on wines imported, at ſo much a fun: | 


poundage, a duty ad volorem, on all other merchandize at fo 
much a pound. I. 315. 


CUSTOS ROTULORUM, is he that hath the cuſtody of 
the rolls or records of the ſeſſions of the peace. He is the 
principal juſtice of the peace within his county, and is 
uſually ſome perſon of fortune or quality. He is appointed 
by the king under his ſign manual, and hath power to ap- 
point the clerk of the peace. 


CYDER AND PERRY. By the 27 C. 3. c. 13. cer- 
tain exciſe duties are impoſed on all cyder and perry made 
and ſold in Great Britain, according to a ſchedule annexed 
to the act. 

And by the annual malt act, a further duty is to be paid 
for all cyder and perry made in Great Britain, and ſold by 
retail, the amount of both which duties is aſcertained and 
limited by 29 G. 3. c. 10. 10 


r 
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AMAGE FEASANT (doing damage), is where the 
beaſts of another come upon a man's land, and do 
there feed, tread, or ſpoil, his corn or graſs there grow 
ing; in which caſe, the owner of the ground may diſtrain 
and impound them till ſatis faction be made. Wood. b. 4. c. 4. 
But the owner may tender amends before the cattle are 
impounded ; and then the detainer is unlawful. Alfo if, 
when impounded, the pound door is unlocked, the owner 
mw take them out. Wood. b. 2. c. 2. 

f ten head of cattle be doing damage, a man cannot 
take one of them and keep it till he is ſatisſied for the whole 
damage. 12 Mod. 690. | 

If a man come to diſtrain, and ſee the beaſts in his ground, 
and the owner chaſe them out, of purpoſe, before the 
diſtreſs taken; yet the owner of the ſoil cannot diſtrain 
them, and if he doth, the owner of the cattle may reſcue 
them; for the beaſts muſt be damage feaſant at the time 
of the diſtreſs. 1 nf}. 161. 

For diſtreſs damage feaſant is the ſtricteſt diſtreſs that is; 
and the thing diſtrained muſt be taken in the very act; for 
if the goods are once off, though on freſh purſuit, the owner 


of the ground cannot take them. 12 Mod. 661. 


For a rent or ſervice, a man cannot diſtrain but in the day 
time; but for damage feaſant, one may diſtrain in the night; 
otherwiſe the beaſts may be gone before he can take them. 
1 .. 142. | 


DAMAGES are the recompence that is given to a man, 
by a jury, as a ſatisfaction for ſome injury ſuſtained ; as for 
a battery, impriſonment, ſlander, or treſpaſs. 2 Black. 438. 

In actions upon the caſe, the jury may find leſs damages 
than the plaintiff lays in his declaration, though they cannot 
find more: but coſts may be. increaſed beyond the ſum 
mentioned in the declaration for damages; for coſts are 
given in reſpe& of the plaintiff's ſuit to recover his da- 
mage, which may be ſometimes greater than the damage. 
10 Co. 115. 

When - ſtatute doth increaſe damages to the double or 
treble value, where damages were given before, there the 
ne ſhall recover thoſe damages only, and no coſts. 

or example, in an action upon the ſtatute of forcible 

1 | entry, 
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entry, 8 Hen. 6. which gives treble damages; in this caſe, 
the. plaintiff ſhall recover his damages and his coſts to the 
treble, becauſe he ſhould have recovered ſingle damages at 
the common law, and the ſtatute increaſes them to treble : 
but upon the ſtatute of 1 & 2 P. & M. for chaſing diſ- 
treſſes out of the hundred, whereby treble damages are 
given, the plaintiff ſhall recover no aw i becauſe this action 
and penalty are newly given, and were not at the common 
law. 2 It. 289. 10 Co. 115. 

So in an action upon the caſe, on the 2 V. /ef. 1. c. 5. 
for a reſcous of diſtreſs, the plaintiff ſhall recover treble coſts 
2s well as treble damages; for the damages are not given by 
the ſtatute, but increaſed, an action upon the caſe lying for 
a reſcous at common law. 1 Salk. 205. 

Sometimes, in order to ſave charges, the defendant ſuffers 
judgment to go againſt him by default; and in this caſe, 


unleſs he will confeſs the whole damages laid in the decla- 


ration, a jury muſt be called in to aſſeſs them. Whereupon 


the ſheriff is commanded to ſummon a jury to inquire of 


the ſaid damages, and return their inquiſition when taken 
into court. This proceſs is called a 2vrit of inquiry, in the 
execution whereof the ſheriff preſides as judge, and tries by 
the jury, in like manner as a trial at niſi prius, what 
damages the plaintiff hath really ſuſtained. And when 
this is returned with the inquiſition, judgment is thereupon 
entered. 3 Black, 297. 


DANEGELT, a tax or tribute impoſed when the Danes 


got footing in this land. Some ſay it was impoſed by the 


Danes in ſupport of their authority; others ſay, that it was 
a tax levied to keep them out: and perhaps, at different 
times, it might be levied in both thoſe reſpects. 


DANE-LAGE, the Daniſh law, was brought into Eng- 
land upon the eruption of the Danes, and prevailed in 
thoſe parts where the Danes had obtained a ſettlement, 


eſpecially in ſeveral of the midland counties, and on the 


. Eaſtern coaſt, being that part which was moſt expoſed to the 
vilits of that piratical people. 1 Black, 65. 


DAPIFER (from dapes ferends), a purv or ſteward, - 
of the . . . 


DARREIN PRESENTMENT (the /aft preſentment ), is a 
Writ which lies, where a man or his anceſtor hath 1 
. A 
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a clerk to a church, and afterwards (the church becomi 
void by the death of the ſaid clerk or otherwiſe) a ſtranger 
ſenteth his clerk to the ſame church, in diſturbance of 
im who had laſt, or whoſe anceſtor had laſt, preſented, 
T. L. 

But now this kind of writ is totally diſuſed ; the remedy 
by quare impedit being much more effectual, for a darrein 
preſentment lies only where a man hath an advowſon by 
deſcent from his anceſtors; but the writ of quare impedit 
is equally remedial whether a man claims title by deſcent or 
by purchaſe. 3 Black. 246, 


DATE {datum ), of a deed, denotes the time of the 
deed being given or executed, either expreſsly, or by 
reference to tome day and year mentioned in the deed be- 
fore. 2 Black. 304. 

Yet a deed is good, although it mention no date, or hath 
u falſe date, or even if it hath an impoſſible date, as the 
zoth of February, provided the real day of its being dated 
or given, that is, delivered, can be proved. Id. 

Every deed ſhall be intended to be delivered on the 
Tame day that it bears date, unleſs the contrary be proved. 


3 175 674. 

a leaſe be made by indenture, bearing date the 26th 
of May, to have and to hold for 21 years from the 
date, or from the day of the date, it ſhall begin on the 27th. 
1 In. 46. | 

the leaſe bear date the 26th of May, to have and to 
hold from the making theresf, or from thenceforth, it ſhall 
begin on the day on which it is delivered, for until de- 
livery it hath no effect; but if it be from the day of the 
making theresf, then it ſhall begin on the next day after 
the delivery. Id. 

If in the date of a deed the year of our Lord is right, 


though the year of the king's reign be miſtaken, this ſhall 


not vitiate the deed. Cro. Fa. 261. 

On an action of covenant, the plaintiff declared on a 
deed bearing date the 3oth of March in the year of our Lord 
1701, and in the 13th year of the reign of the king; whereas, 
on producing the deed, it appeared to be only dated thus, 
the 3oth of March 1701 (wanting the words in the year of out 
Lord) ; and likewiſe, in the 13th year of the king (wanting 
the words of the reign): On demurrer, the court held 
this to be no variance, for that it was iu the deed implicitly. 


DAY 256. 


If a deed is dated at four o'clock in the afternoon of ſuch 
a day, the whole day is to be taken in : for the law in this 
computation rejects all fractions and diviſions of a day, for 
the uncertainty. 5 Co. 1, 


DAY, is either natural, or artificial, The natural day 
conſiſts of 24 hours, and contains the day ſolar, and the 
night, being that ſpace in which the ſun is ſuppoſed to go 
from eaſt to weſt, and from the weſt again to the eaſt. 
The artificial or ſolar day begins at ſunriſing and ends at the 
ſunſetting. | 

In order to avoid diſputes, the law generally rejects all 
fractions of a day. Therefore if I am bound to pay money 
on any certain day, I diſcharge the obligation if I pay it 
before 12 o'clock at night ; after which the following day 
eommences. 2 Black. 141. 

If an offence be committed in the night, the indict- 
ment muſt ſet forth that it was done in the night of the 
ſame day. 

Day in legal proceedings is the day of appearance of the 
parties, or continuance of a ſuit, where a day is given. 
And when the party is finally diſmiſſed the court, he is ſaid 
to be put without day. | 

In caſe of notice to be given ſuch a determinate num» 
ber of days beforehand, as for inſtance 14 days, the uſual 
way of computing is not to include nor exclude both the 
firſt and laſt of thoſe days, but one of them only: fo 
in the cafe of returns to writs of mandamus and ſcire facias, 
where the rule is, that there muſt be 15 days between the 
teſte and return, theſe in practice are only 14, one of 
the firſt or laſt being always included, Burr. Mang. 
2525. 

But the courts vary a little in practice; for all days where- 
in rules to plead, reply, &c. are given, are excluſive in tlie 
ting's bench, and incluſive in the common pleas, unleſs by 
order of court or judge x 


DAYS IN BANK, are days of appearance in the court 
of common pleas, called uſually bancum, or commune bancum, 
to diſtinguiſh it from bancum regis or the court of king's 
bench, 'They are generally at the diſtance of about a week 
from each other, and regulated by ſome feſtival of the 
church. On ſome of theſe days in bank, all original m_ 
mu 
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muſt be made returnable, and therefore they are generally 
called the returns of that term. 3 Black. 277. 


| DAYWERE of land, perhaps by miſtake for daywer- 

{day's work), as much arable land as can be ploughed up in 
one day's work, or one journey (as the farmers ſtill call it), 
Hence an artificer, who aſſiſts a maſter workinan in daily la- 
bour, is called a journeyman. 


DEACON. By the canons of the church, none ſhall be 
. ordained deacon unleſs he is twenty-three years of age, 
Anciently, his office was to officiate under the miniſter in 
making reſponſes, and repeating the confeſſion, the creed, 
and the Lord's prayer after him, and ſuch other duties as now 
properly belong to our pariſh clerks: but new it ſeemeth 
that he may perform any of the divine offices which a prieſt 
may do, except only pronouncing the abſolution and con- 
ſecrating the ſacrament of the Lord's ſupper. 


DEADLY FEUD, in. Scotland, is a combination of 
kindred to revenge injuries or affronts done or offered to 
any of their blood, till a perſon is revenged even by the 
death of his adverſary. 


DEAN, is an eccleſiaſtical governor ſecular over the pre- 
bendaries and canons in the cathedral church, who were 
originally the council of the biſhop, to aſſiſt kim with their 
advice in affairs of religion; and alſo in the temporal con- 
cerns of his ſee. When the reſt of the clergy were ſettled in 
the ſeveral pariſhes of each dioceſe, theſe were reſerved 
for the celebration of divine ſervice in the biſhop's own 
cathedral; and the chief of them, who preſided over the 
reſt, obtained the name of decanus or dean, being probably 
at firſt appointed to ſuperintend ten canons or prebendaries. 
1 Black. 382. 

The deans of the old foundation (which are thoſe that 
were eſtabliſhed before the reign of king Henry the eighth) 
are elected by the chapter, by conge d'e/lire of the king, and 
letters miſſive of recommendation, in the ſame manner as 
biſhops: but deans of the new foundation, that is, in thoſe 
chapters which were founded by king Henry the eighth out 
of the ſpoils of the difſolved monaſteries, the deanry 15 
donative, and the inſtallation merely by the king's letters 
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atent. The chapter, conſiſting of canons or prebendaries, 
are in ſome places appointed by the king, in others by 
the biſhop; and in ſome places they are elected by each 
other. 1d. 

Beſides the cathedral deans, who preſide at the head of 
the chapter, there are three other ſorts of deans: Firſt, a 
dean without a chapter, and yet he is preſentative, and hath 
cure of ſouls; he hath a peculiar, and a court wherein he 
holds eccleſiaſtical juriſdiction; and is not ſubject to the 
viſitation of the ordinary ; ſuch is the deanry of Battel in 
Suſſex, which deanry was founded by William the conquetor 
in memory of his conqueſt. Secondly, a dean, not pre- 
ſentative, but donative, and who hath not the cure of ſouls; . 
he alſo hath a court and a peculiar, which often extends 
over many Pariſhes; ſuch is the dean of the Arches, the 
dean of Becking in Eſſex, and many more. "Thirdly, the 
dean rural ; having no abſolute judicial power in himſelf, but 
he is to order the eccleſiaſtical affairs within his deanry and 
precinct, by direction of the biſhop or archdeacon: but this 
office is now almoſt totally laid aſide. 


DEATH OF PERSONS. There is a natural death of a 
man, and a civi/ death; natural, when nature itſelf expires 
and extinguiſhes; and civil, is where a man is not actually 
dead, but is adjudged ſo by law; as where he enters into 
religion, &c. If any perſon for whoſe life any eſtate hath 
been granted, remain beyond ſea, or is otherwiſe abſent 
ſeven years, and no proof made of his being alive, ſuch 
perſon ſhall be accounted naturally dead; though if, after- 
wards proved to be living at the time of eviction of any 
perſon, then the tenant, &c. may re-enter, and recover the 
proſits. 19 C. 2. c. 6. 


DEATH's PART, or deadmar'”s part, is that portion of 
his perſonal eſtate which remained after his wife and chil- 
dren had received thereout their reſpective reaſonable parts: 
which was, if he had both a wife and a child, or children, 
one third part; if a wife and no child, or a child or children 
and no wife, one half; if neither wife nor child, he had 
the whole to diſpoſe of by his laſt will and teſtament; and 
if he made no will, the fame was to go to his adminiſtrator. 
And within the city of London, and throughout the province 
of York, at this day, in caſe of inteſtacy, the wife and chil- 
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dren are intitled to their ſaid reaſonable parts, and the 
rebdne only is diſtributable by the ſtatute of diſtri. 
bution. | | > 


DE BENE ESSE. To take or do any thing de bene e 
is in law ſignification to accept or allow it as ve/l done for 
the preſent; as where witneſſes are aged, or ſick, or going 
beyond ſea, whereby the party thinks he is in danger of 
loſing their teſtimony, a court of equity, upon motion, 
will order them to be examined de bene efſe ſo as to be valid 
if the party hath not an opportunity of examining them 
afterwards : but if they are alive, and well, or return, theſe 
depoſitions are not to be of force, but the witneſſes muſt be 
examined again. 3 Black. 383 | 

So alſo at common law, the judges frequently take bail, and 
declarations are frequently delivered de bene eſe (or condition- 
ally); for which ſce the books of practice. 


DEBET ET DETINET : In an action of debt, the form 
of the writ is ſometimes in the debet and detinet, and ſome- 
times in the detinet only; that is, the writ ſtates, either that 
the defendant overs, and unjuſtly detains, the debt or thing in 
queſtion, or only that he unjuſtly detains it. It is brought 
in the debet as well as detinet, when ſued by one of the 
original contracting parties who perſonally gave the credit, 
againſt the other who perſonally incurred the debt; as by 
the obligee againſt the obligor, the landlord againſt the 
tenant, or the like. But if it be brought by or againſt an 
executor for a duty to or from the teſtator, this, not being 
his own debt, ſhall be ſued for in the detinet only. So alfo 
if the action be for goods, for corn, or an horſe, the 
writ ſhall be in the detinet only; for it cannot properly 
be ſaid that the defendant owes to the plaintiff an horſe, 
but only that he detains him. 3 Black. 155. 


DEBET ET SOLET arc formal words made uſe of in 
writs, ſometimes one only, and ſometimes both. Thus it 
a man ſues to recover any right, whereof his anceſtor was 
difleiſed by the defendant or his anceſtor, there he uſeth the 
word debet alone in his writ, becauſe his anceſtor only was 
difleiſed, and the eſtate diſcontinued : but if he ſue for any 
thing that is now firtt of all denied him, then he uſeth devet 
et ſolet, by reaſon that his anceſtor before him, and he him- 


ſelf, 
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ſelf, :/ually enjoyed the thing ſued ſor, until the preſent re- 
fuſal of the defendant. So the writ of ſuit to a mill, is a 
writ of right in the debet and ſolet. F. N. B. 


DEBT, action of, in a legal acceptation, is a ſum of 
money due by certain and expreſs agreement. As, by a 
bond for a determinate ſum; a bill or note; a ſpecial 
bargain z or a rent reſerved on a leaſe : where the quantity 
is fixed and unalterable, and doth not depend upon any 
after calculation to ſettle it. 3 Black. 153. 

The non-payment of theſe is an injury, for which the 
proper remedy is by action of debt, to compel the performance 
of the contract, and recover the ſpecifical ſum due. I. 

And this is the ſhorteſt and ſureſt remedy ; particularly 
where the debt ariſes upon a ſpecialty ; that is, upon a deed, 
or inſtrument under ſeal. So alſo, if I verbally agree to 
pay a man a certain price for a certain parcel of goods, and 
fail in the performance, an action of debt lies againſt me 
for this is alſo a determinate contract ; but if I agree for 
no ſettled price, I am not liable to an action of debt, but a 
ſpecial action on the caſe, according to the nature of the 
contract. 3 Black. 154. 

And, indeed, actions of debt are now ſeldom brought but 
upon ſpecial contracts under ſeal; wherein the ſum due is 
clearly and preciſely expreſſed: for in caſe of ſuch an 
action upon a ſimple contract, the plaintiff labours under 
two difficulties; firſt, the defendant has here the ſame 
advantage as in an action of detinue, that of waging his 
law, namely, purging himſelf of the debt by oath, if he 
thinks proper; ſecondly, in an action of debt, the plaintiff 
muſt recover the whole debt he claims, or nothing at all. 
For the debt is one ſingle cauſe of action, fixed and deter- 
mined ; but in an action upon the caſe, on what is called 
an indebitatus aſſiumgſit, which is not brought to compel a 
ſpecific performance of the contract, but to recover damages 
for its non-performance ; theſe damages are in their nature 
indeterminate, and will therefore adapt and proportion 
themſelves to the truth of the caſe, which ſhall be proved, 
without being confined to the preciſe demand ſtated in the 
declaration, Id. | 


DEBTS, priority of. See ProniTY. 
DECEM TALES, is when a full jury doth not appear on a 


trial at bar, then a writ goes to the ſheriff to returu ten ſuch 
8 2 a5 


DEC 


as the other jurors; out of whom to ſupply the number 
wanted. | | 
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DECENNARY (from decem, ten), was originally a diſ- 
trict of ten men with their families. King Alfred, for the 
better preſervation of the peace, divided the kingdom into 
counties, the counties into hundreds, and the hundreds 
into tythings or decennaries ; the inhabitants whereof, liv- 
ing together, were fureties or pledges for each other's good 
behaviour. One of the principal of which number pre- 
ſided over the reſt, and was called the chief pledge, 
borſholder, borow's elder, or tythingman; all which ap- 
pellations in proceſs of time were changed into that of 
conſtable. | 


DECLARATION, is a ſetting forth in writing the de- 
mand or complaint of the demandant or plaintiff againſt the 
tenant or detendant, Who is ſuppoſed to have done the 
wrong. The original uri, according to its name breve, is 
brief and ſhort z but the declaration, or count, which the de- 
mandant or plaintiff maketh, is more narrative, ſpacious, 
and certain, both in matter and in circumſtance of time 
and place, to the end the defendant may be compelled to 
make a more direct anſwer. 1 t. 17. 

It is uſual in actions upon the caſe to ſet forth ſeveral 
caſes, by different counts in the ſame declaration; ſo that if 
the plaintiff fails in the proof of one, he may ſucceed in 
another. As in an action upon an af/umpfſit for goods ſold 
and delivered, the plaintiff uſually counts or declares, firſt, 
upon a ſettled and agreed price between him and the de- 
fendant, as that they bargained for 20/.; and leſt he ſhould 
fail in the proof of this, he counts likewiſe upon a guantun: 
valebant, that the defendant bought other goods, and agreed 
to pay him fo much as they were reaſonably worth, and 
then avers that they were worth other 20/.; and fo on, in 
three or four different ſhapes; and at laſt concludes with 
declaring that the deiendant had refuſed to fulfil any of theſe 
agreements; whereby he is endamaged to ſuch a value. 
And if he proves the caſe laid in any one of his counts, 
though he fail in the reſt, he ſhall recover proportionable 
damages. 3 Black. 295. 


DECREE, is the judgment of a court of equity, on any 


bill preferred. It is either interlccutory, or final. It ſeldom 
6 happens 


— 
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happens that the firſt decree can be final; for if any mat- 
ter of fact ariſe which is ſtrongly controverted, the court 
uſually directs the ſame to be tried at law by a jury, as in 
caſe of the validity of a will, or the exiſtence of a modus in 
lieu of tithes. 80 if a queſtion of law ariſes, as whether 
by the words of a will an eſtate for life or in tail is created, 
it is uſual to refer this to the opinion of the judges of the 
court of king's bench or common pleas. So likewiſe there 
are often long accounts to be ſettled, incumbrances and 
debts to be inquired into, and many other facts to be cleared 
up, before a final decree can be made; and theſe are uſually 
referred to be ſettled by a maſter in chancery. After all 
which, then the cauſe is again brought to hearing upon the 
matter of equity reſerved, whereupon a final decree is then 
pronounced. 3 Black. 452. 


DEDIMUS POTESTA'TEM, is a writ to commiſſion pri- 
rate perſons to do ſome act in the place of a judge; as to 
adminiſter the oath of office to a juſtice of the peace, to take 
a perſonal anſwer to a bill in chancery, to examine wit- 
neifes, to levy a fine, to take a recovery, and ſuch like. 


F. N. B. 


A DEED, is an inſtrument in writing, comprehend- 
ing a bargain or contract between party and party. 
1 Iiſt. 171. | 

The writing muſt be on paper or parchment; and not upon 
wood, leather, cloth, or the like; becauſe upon theſe it 
is more liable to be altered or corrupted. 1 Inf. 35. 

If it be made by more parties than one, there ought 
to be regularly as many copies of it as there are parties; 
and each ſhould be cut and indented, to tally and correſ- 
pond with the other; which deed, ſo made, is called an in- 
denture. 2 Blackſt. 295. | 

A deed made by one party only is not indented, but 
polled or ſhaved quite even; and is therefore called a 
deed poll, or ſingle deed. Ibid. 

A deed indented is executed by, and binds the ſeveral 
parties; a deed poll is executed by one party, and onl 
binds him who made it. Litt. ſe. 370. | 

If a deed beginneth, This indenture, and in truth the 
parchment or paper is not indented, this is no indenture 
becauſe words cannot make it indented : but if the deed 
be actually indented, and there be no words of indenture in 

83 the 
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the deed, yet it is an indentnre in law; for it may be an in- 
denture without words, but not by words without indenting, 
1 Inſt. 229. 

In every deed there muſt be a confederation. For a deed 
or other grant, made without any conſideration, is con- 
ſtrued to enure only to the uſe of the grantor himſelf, 
2 Blackft. 296. 

Conſideration may be either a gad, or a valuable, con- 
fideration : a good conſideration is ſuch as that of blood or na- 
tural affection; when a man grants an eſtate to a near kinſ- 
man: a valuable conſideration is ſuch as money, martiage, 
or the like; which the law deems an equivalent given for 
the grant. Hild. : 
Where any conſideration is mentioned in a deed, as of 
love and aſfiction only, if it is not alſo for other confiderations, 
a man cannot enter into the proof of any other: the reaſon 
is, becauſe it would be contrary to the deed; for when the 
deed ſays, it is in conſideration of ſuch a particular thing, 
that imports the whole conſideration, and is negative of any 

ther. 1 Fez. 128. 

The hrobendum in a deed is to expreſs the certainty of the 
eſtate which the party is to have, for what time, and to 
what uſe. It cannot leſſen the eſtate granted in the premiſes, 
but may enlarge it; as if a man grant lands to one and his 
heirs, to have and to hold to him and the heirs of his body, 
the habvendum is void; for the larger and more bene- 
ficial eſtate is veſted in him, before the habendum comes. 
2 Black. 298. | 

The renendum is now of little uſe, and is only kept in by 
cuſtom. It was ſometimes formerly uſed to ſignify the 
tenure, by which the eſtate granted was to be holden, as to 
hold by knight's ſervice, in burgage, in free ſocage, and the 
hke. But all theſe being now reduced to free and common 
ſocage, the tenure is never ſpeciſied. Before the ſtatute of 
quia emptores terrarum, it was ſometimes uſed to denote 
the lord of whom the land ſhould be holden ; but that ſta- 
tute directing all future purchaſers to hold, not of the im- 
mediate grantor, but of the chief lord of the fee, this uſe 
of the tenendum hath alſo been antiquated z though for a 
long time after, we find it mentioned in ancient charters, 
that the tenements ſhall be holden of the chief lords of 
the fee; but as this expreſſed nothing more than the ſta- 
tute had already previicd for, it gradually grew out of ule. 
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The reddendum, or render, in a deed, is a reſervation 
whereby the grantor doth create or reſerve ſomething to 
himſelf, out of what he had before granted. But if it be of 
ancient ſervices, or the like, annexed to the land, then 
the reſervation may be to the lord of the fee. 2 Black. 299. 

Where a feoffor conveys away all his cſtate in the land 
abſolutely, and is not bound to warrant the land, or defend 
the title, but the feoffee is to defend the land at his peril ; 
the feoffee ſhall have all the ite deeds and evidences as in- 
cident to the land, although they be not granted by ex- 
preſs words; for the feoſfor cannot reap any beneſit by them; 
but if the feoffor warrants the land, there, without expreſs 
grant, the feoffee ſhall not have any deeds which do com- 
prehend warranty, but the feoſfor ſhall have all the evi- 
dences which are requiſite to defend the title of the land 
and the feoffee muſt truſt to his warranty. But otherwiſe 
it is, where there is an expreſs grant of the deeds and evi- 
dences. 1 Co. 1, 2. 1 Iiſt. 6. 

A deed is void by raſure, or interlining, in any material 
part, unleſs a memorandum be made thereof at the time 
of execution and atteſtation z and anciently, the judges 
determined this upon their own view; but of later time, they 
have left that to the jurors, to try whether the raſing or 
interlining were before delivery. 1 Ii. 225. 2 Black. 308. 

Our Saxon anceſtors, as many of them as could write, 
ſgned their names; and whether they could write or not, 
allixed the ſign of the croſs. The Normans that ſucceeded, 
few of whom could write, uſed the practice of ſealing only, 
without writing their names. And this practice of /caling, 
without fgning, continued very long, and was held ſut- 
ficient to authenticate a deed; and ſo the common form of 
atteſting deeds “ ſealed and delivered“ continues to this 
day; although the ſtatute of 29 C. 2. c. 3. expreſsly re- 
quires ſigning in all grants of lands and many other ſpecies 
of deeds; in which therefore now /zgning ſeems as neceſſary 
as ſealing. 2 Black. 306. 

But on an iſſue directed out of chancery, whether there 
was a deviſe or not, Raymond chief juſtice ruled, that ſealing 
a will is a ſigning within the ſtatute. Str. 764. B. E. L. 522. 

he date of a deed was of ancient time frequently omit- 
ted; and the reaſon was, for that the limitation of preſcrip- 
tion, or time of memory, did often in proceſs of time yary: 
and the law was then holden, that a deed, bearing date be- 
fore the limited time of preſcription, was uot pleadable, and 


S 4 therefore 
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therefore they made their deeds without date, to the end 
they might allege them within the time of preſcription, 
And the date of the deeds was commonly added in the reign 
of Ed. 2. Ed. 3. and ſo ever fince. 1 Inf. 6. 

But a deed is good although it mention no date, or hath 
a falie date, or even if it hath an impoſlible date, as the 
zoth of February; provided the real date of its being 
dated or given, that 1s, delivered, can be proved. 2 Black. 

og. 
: For the day of the delivery of a deed is the day of the date, 
though there be no date ſet forth: and if a deed bears date 
one day, and is delivered on another day, the day of de- 
livery is the day of the date. 1 Sal. 76. 

The words “ from the day of the date” exclude the day 
of the date; but“ from the date ” is from the Act done; and 
ſo commences the ſame day that it is dated or delivered, 
. Ravi. 480. 

A deed 4% may be proved by circumſtances ; firſt ſhewing 
that it once exiited ; and next, that it was loſt, or cannot be 
come at. 1 Fez. 389. 

The loſs of a dced is not always a ground to go into a 
court of equity for relief; for courts of law admit evidence 
of the loſs of a deed, proving the exiſtence of it, and the 
contents, juſt as a court of equity does. Otherwiſe it is of a 
bond, for of that, a profert muſt be made in court. 1 Vea. 
392. 3 Alk, 214. 


DEED-POLL, is a deed polled or ſhaved quite even, in 
contradiſtinction from an indenture, which is cut unevenly, 
and anſwerable to another writing that comprehends the 
ſame words. A deed-pel! is properly ſingle, and but of one 
part, and is intended for the uſe of the teoffee, grantee, or 
leſſee; an indenture always conſiſts of two or more parts and 
parties. Every deed that is pleaded ſhall be intended to be 
a decd- poll, unleſs it is alleged to be indented, It commonly 
begins thus: To all people to whom theſe preſents ſhall come : 
or, Know all men by theſe preſents. 1 Inſt. 229. 


DEEMSTERS (Sax. deem, doom, judgment), is the name 
for judges in the Iſle of Man. 


DEER. By the 16 G. 3. c. 30. hunting, or attempting 
to hunt, any deer incurs a forfeiture of 20 J. and actually 


killing the ſame incurs the forfeiture of 3o/.; and in _ 
Cates 
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caſe, the penalty for a ſecond offence is tranſportation for 
ſeven years. But by the Black Ad, g G. c. 22. deer-ſteal- 
ing, in certain caſes, is made felony without benefit of 


clergy. 
DEER HAY, an engine or great net made of ſtrong 


cords, wherein to take deer. 


DE FACTO, ſignifies a thing actually done. A king de 
fa# is underſtood to be one that is in actual poſſeſſion of 
the crown, and hath no lawful title to it; in which ſenſe it 
is oppoſed to a king de jure, who hath right to the crown, 
but is out of poſſeſſion. 3 1}. 7. 


DEFAMATION, See SLANDER. 


DEFAULT, is commonly taken for non-appearance in 
court, at a day aſſigned; though it extends to any omiſſion 
of that which we ought to do. 1 1. 259. 

Where the defendant makes default at niſi prius, he is 
out of court to all purpoſes but this, viz. that judgment 
may be given againſt him; therefore no repleader can be 
awarded. 1 Salk. 216. : 

In an action of debt upon bond; if the defendant pleads 
areleaſe, and iſſue is thereupon joined, if at the trial the de- 
fendant makes default, the plaintiff may pray judgment by 
default; becauſe by the plea the duty is confeſſed, and 
therefore no inqueſt need be taken by default : but if the 
defendant plead non gt faftum, by that plea the duty is de- 
nied; and therefore if he makes default, inqueſt muſt be 
taken by default. 1d. 

Before a verdict is taken by default, the cryer of the 
court calls the defendant three times, to ſhew if he hath any 
challenge to the jurors; and if he doth not appear upon the 
cryer's calling, then the capiatur by default is indorſed on 
the back of the panel. 1 Lill. Abr. 425. 

In criminal caſes, if an offender being indicted appears at 
the capias, and pleads to iſſue, and is let to bail to attend his 
trial, and then makes default ; here the inqueſt, in caſe of 
felony, ſhall never be taken by default, but a capras ad audi- 
endam juratam ſhall iſſue z and if the party is not taken, an 
exigent, And if he appeared on that writ, and then made 
default, a new exigent may be granted. _ 
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If jurors make default in their appearance for trying of 
cauſes, they ſhall forfeit their iſſues, unleſs reaſonable cauſg 
be proved to the ſatisfaction of the court. 


DEFEAZANCE, from the French defaire, to undo, or 
defeat, is a collateral deed, made at the ſame time with a 
feoffment or other conveyance, containing certain conditions, 
upon the performance of which, the cltate then created may 
be defeated or totally undone. And in this manner mort. 
gages were in former times uſually made; the mortgagor en- 
feoſſing the mortgagee, and he at the ſame time executing 
a deed of defeazance, whereby the feoffment was ren. 
dered void, on repayment of the money at a certain day, 
2 Black. 327. 

In like manner there is a defeazance of a bond, or recog. 
nizance, or judgment recovered ; which is a condition that, 
when performed, defeats or undoes it, in the fame manner 
as a defeazance of an eſtate. Id. 342. 

The difference between a condition and a defeazance 
is, that the condition is inſerted in the deed, and a de- 
feazance 1s uſually a deed by itſelf, relating to another deed, 
Word. b. 2. c. 3. : 

There is a diverſity between inheritances executed, and 
inheritances executory ; as lands executed by livery cannot by 
indenture of defcazance be defeated afterwards; and ſo if 
a diſſeiſee releaſe a diſſeiſor, it cannot be defeated by in- 
dentures of defeazance made afterwards : but at the time 
of the releaſe or feoffment, the ſame may be defeated 
by indentures of defeazance. But rents, annuities, condi- 
tions, warranties, and ſuch like, that are inheritances ex- 
ecutory, may be defeated by defeazances made either at that 
time, or at any time after: and ſo the law is, of ſtatutes, 
recognizances, obligations, and other things executory, 


1 1nff. 236. 


DEFENCE, in legal underſtanding, doth not ſignify a 
juſtification, protection, or guard, which is its popular ſig- 
nification, but merely an fe or denial (from the French 
verb defender ) of the truth or validity of the declaration. It 
is the conte/tatio litis of the civilians z a general aſſertion that 
the plaintiff hath no ground of action; which aſſertion is at- 
terwards extended and maintained in his plea. 'The courts 


were formerly very nice and curious with reſpect to the na- 
| ture 
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ture of the defence; ſo that if no defence was made, though 
a ſufficient plea was pleaded, the plaintiff ſhould recover 
judgment. And to every kind of count they had a ſeveral 
- kind of defence. For a general defence or denial was not 
prudent in every ſituation, ſince thereby the propriety of 
the writ, the competency of the plaintiff, and the cogni- 
zance of the court, were allowed. By defending the force 
and injury, the defendant waved all pleas of miſnomer; by 
defending the damages, all exceptions to the perſon of the 
plaintiff; and by defending either one or the other when and 
where it ſhould behove him, he acknowledged the juriſdic- 
tion of the court. But of late years theſe niceties have been 
very deſervedly diſcountenanced; though they ſtill ſeem to 
4 Sar if inſiſted on. 3 Black. 296. | 


DEFENDANT, is the party that is ſued in a perſonal ac- 
tion; as tenant is he that is ſued in an action real. 


DEFENDER OF THE FAITH, a title given by the 
pope to king Henry the eighth, for writing againſt Luther ; 
which title our kings have retained ever ſince. 


DEFENSA, defenſum, was anciently an incloſed parcel of 
land, ſet apart for the defence and ſeparate feeding of deer 
or other cattle, as alſo for the ſecurity of hay or corn growing, 
or of ſprings of wood. 3 Dudg. Mon. 306. 

So that ſence-month in foreſts, is the month in which the 
deer fawn ; during which time they are to be dsfended from 


diſturbance. 


DEFORCEMENT, is the withholding lands or tenements 
ſrom the right owner; in which caſe, the entry of the right 
owner is taken a way, and he is thereby driven to his action. 
Anciently, it was only ſaid to be deforcement when the land 
was withheld by yiolence and force ; but now it is extended 
generally to all kind of wrongſul withholding of lands or 
tenements from the lawſul owner. Deforciant is he who ſo 
withholds ſuch lands or tenements, 1 I. 331. and in fines 
the cognizor or party levying or acknowledging the fine is 
ſtyled the deforciant. 


DEGRADATION, is an cccleſiaſtical cenſure, whereby 

a clergyman is deprixed of his holy orders, which formerly 
he had, as of prieſt or deacon. Aud this, by the canon law, 
might 
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might be done two ways, either ſummarily, as by word only, 
or ſolemnly, by develting the party degraded of thoſe ornz. 
ments which were the enſigns of his order or degree; which. 
was done in this manner: The offender was brought in hay. 
ing on his ſacred robes, and having in his hands a bock, 
veſſel, or other inſtrument or ornament appertaining to bis 
order, as if he were about to officiate in his function: then 
the biſhop publicly took away from him, one by one, the 
ſaid inſtruments and ornaments, ſaying to this effect, “ This 
and this we take from ' thee, and do deprive thee of the 
honour of prieſthood ;” and, finally, in taking away the laſt 
ſacerdotal veſtment, ſaying thus, « By the authority of G4 
Almighty, the Father, the Son, and the Holy Ghoſt, and of 
us, we do take from thee the clerical habit, and do depoſe, 
degrade, deſpoil, and deprive thee of all order, benefit, and 
privilege of the clergy.” Gzb/. 1066. 

There was a like ceremony in temporal matters, as in the 
degradation of a knight; he was ſtripped of his robes and 
enſigns of knighthood, his ſword broken over his head, and 
his gilt ſpurs hacked off from his heels. | 


DEHORS (Fr.), without; a word uſed in ancient plead- 
ing, when a thing is without the point in queſtion, foreign 
to the matter in hand, and not appearing upon the face of 
the record. 


DELEGATES, court of, is ſo called, becauſe the judges 
thereof are delegated by the king's commiſſion under the great 
ſeal, to hear and determine appeals in the three following 
caſes: 1. When a ſentence is given in any eccleſiaſtical 
cauſe by the archbiſhop or his official. 2. When any ſen- 
tence is given in any eccleſiaſtical cauſe in places exempt. 
2. When a ſentence is given in the admiral's court, in ſuits 
civil and marine, by the order of the civil law. This com- 
miſhon 1s uſually filled with lords ſpiritual and temporal, 
judges of the courts at Wefminfter, and doctors of the civil 
law. 4 Iit. 339. 

The manner of obtaining a commiſſion of delegates is 
thus: The proctor of the appellant draws a petition to the 
lord chancellor, ſetting forth the cauſe, and what his client 
inſiſted on, and what the judge decreed ; and that there- 
upon his client, thinking himſelf aggrieved, hath appealed 
from the ſaid decree to the king's majeſty in his high court 


of chancery; wherefore his client humbly requeſts of ” 
lor 
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tord chancellor, that a commiſſion of appeal be made out 
and iſſued under the great ſeal, directed to certain judges 
delegate to be named at his pleaſure, to hear and determine 
the ſaid cauſe. Whercupon the lord chancellor ſets down 
the names of ſuch perſons as he thinks proper; and after- 
wards a commiſſion is drawn and executed in due form, by 
virtue whereof the commiſſioners proceed to hear and deter- 
mine the matter of the appeal. 1 Ovughton, 437. 


DELIVERY, of a deed, is an eſſential requiſite to the 
completion of it. For although it be ſigned and ſealed, yet 
it is of no force if it is not delivered by the party himſelf 
or his ſpecial attorney, to the party to whom it is made, 
or to ſome other to his uſe. And it takes effect only from 
che delivery; for if the date be falſe or impoſſible, the de- 
livery aſcertains the time of it. And if another perſon ſeals 
the deed, yet if the party delivers it himſelf, he thereby 
adopts the ſealing, and by a parity of reaſon the ſigning alſo, 
and makes them both his own. 2 Blacł. 306. 

A delivery may be either abſolute, that is, to the party or 
grantee himſelf ; or conditional, to a third perſon, to hold till 
{me conditions be performed on the part of the grantee z in 
which laſt caſe, it is not delivered as a deed, but as an eſcrow, 
that is, as a ſcrow!l, or writing, which is not to take effect 
as a deed till the conditions be performed, and then it is a 
deed abſolute. 1d. 

When a deed is delivered, words are not neceſſary, for 
then a dumb man could not deliver a deed: and as it ma 
be delivered without words, ſo may it be delivered by words 
without any act of delivery; as if the writing lies upon the 
table, and the feoffor ſaith to the feoffee, “ Take that as 
my deed,” it is a ſufficient delivery. So the deed of a cor- 
poration needs no delivery, the common ſeal being ſufficient 
without it. Wood. 6.2. c. 3. 


DEMAND, is a word of art; and in the underſtanding of 
the common law is of ſo large an extent, as no other word 
in the law is, unleſs it be the word claim. 1 Inft. 291. 

There are two kinds of demand; a demand in deed, and 
a demand in /aw ; or, an expreſs and an implied demand. I. 

In a real action, he that bringeth his action maketh his 
demand, and therefore is properly called a demandant ; and 
he that defendeth is called tenant, Lak he is tenant of the 
frechold of the land. 14. 17 
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If a man rele1ſe to another all manner of demands, this 
is the belt releaſe to him to whom it is made, that he can 
have, and ſhall enure moſt to his advantage. Lett. ſe. og, 

A releaſe of ſuits is more large and beneficial than a re- 
leaſe of quarrels or of actions; but a releaſe of demands is 
more large and beneficial than either of them ; for this is a 
releaſe of all that the other are releaſes of, and more: for 
by a releaſe of all demands, all freeholds and inheritance 
executory are releaſed, as rents and the like; ſo alfo all 
executions, actions, entries, and ſeiſures. So by a releaſe 
of all demands to a diſſeiſor, the right of entry to the land 
is releaſed. 8 Co. 154. 

If a man leaſes land by indenture for years, reſerving a 
rent payable at certain days, and the leſſee covenants to pay 
the ſaid rent at the days limited, the leſſor is intitled to his 
rent, without demand ; for the leſſee 1s obliged to pay it at 
the days by force of his covenant. 2 Danv. Abr. 101. 

But if a leſſor makes a leaſe rendering rent, and the leſſee 


covenants to pay the rent, being lawfully demanded, the leſſee 


is not bound to pay the rent without a demand. Id. 102. 
But a diſtreſs for rent is a demand in itſelf. 1 Rolls Alr. 
426. 428. 
In an action of debt upon a bill of 70. to be paid upon 
demand, it was inſiſted that a demand was requiſite, ſo that 
a demand in law by bringing the action will not ſerve the 
turn: but adjudged well enough; for it is a duty preſently, 
and ſo needs no demand, Cre. Eliz. 548. 


DEMANDANT, is he who claims or demands his right in 
an action reſpecting the realty, as a plaintiff is he who com- 
plains of the injury in an action reſpecting the per/onal:y. So 
there is tenant, who holds the land in an action real, and 
defendant, who defends the cauſe in an action erna or 
mixed.” I Inft. 127. 

DEMESNE, domain, dominicum, is that part of the lands 


of a manor, which the lord hath not granted out in tenancy, 
but which is reſerved for his own uſe and occupation. | 


DEMISE, dimi/jio, is applied to the conveyance of an 
eſtate, either in fee, or for term of life, or years. 2 I/. 483. 


A DEMURRER, cometh of the Latin word demorari, to 
abide; and therefore he which demurreth in law is ſaid to 
be one that abideth in law, meratur, or demoratur in lege. 


* 


Whenſoever 


„ 80 a a. tt. ——_ * 


— 4 
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Whenſoever the counſel of the party is of opinion, that the 
declaration or the plea of the adverſe party is inſufficient in 
law, then he demurreth or abideth upon the point in queſ- 
tion, and referreth the ſame to the judgment of the court. 
1 Inft. 71. 

But if the plea be ſufficient in /azv, and the matter of 
fa be falſe, then the adverſe party taketh iſſue thereupon, 
and that is tried by a jury; for matters in law are decided 
by the judges, and matters of fact by juries. Id. 

He that demurreth in law confefles the facts to be true, 
2s ſtated by the oppoſite party, but denies that by the law 
ariſing upon thoſe facts any injury is done to the plaintiff, 
or that the defendant has made out a 1:.wful excuſe. As if 
the matter of the plaintiff's declaration be inſufficient in 
law, then the defendant demurs to the declaration ; if, on 
the other hand, the defendant's excuſe or plea be invalid, 
the plaintiff demurs in law to the plea; and ſo in every 
other part of the proceedings, where either fide perceives 
any material objection in point of law, upon which he may 
reſt his caſe. 3 Black. 314. 

The form of ſuch demurrer is by averring the declaration 
or plea, the replication or rejoinder, to be inſufficient in 
law to maintain the action or the defence; and therefore 
praying judgment for want of ſufficient matter alleged. Id. 

Sometimes demurrers are merely for want of ſufficient 
farm in the writ or declaration. But in caſe of exceptions 
to the form or manner of pleading, the party demurring 
muſt ſet forth the cauſes of his demurrer, or wherein he ap- 
prehends the deficiency to conſiſt. 1d. 

And upon either a general, or ſuch a ſpecial, demurrer, 
the oppoſite party avers it to be ſufficient,* which is called a 
jainder in demurrer, and then the parties are at iſſue in point 
of law : which iſſue in law, or demurrer, is argued by 
counſel on both ſides; and if the points be difficult, then it 
is argued openly by the judges of the court, and if they, 
or the greater part, concur in opinion, accordingly judgment 
is given : but if the court be equally divided, or conceive 
great doubt of the caſe, then may they adjourn it into the 
exchequer chamber, where the caſe ſhall be argued by all the 
judges. 1 Inf. 71. 

And the court ſhall give judgment according to the very 
right of the cauſe, and matter of law, that ſhall appear, 
without regarding any want of form in any writ, return, 


plaint, declaration, or other pleading, proceſs, or courſe of 
8 proceeding, 
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proceeding, except thoſe only which the party demurting 
ſhall ſpecially and particularly ſer down and expreſs in his 


- demurrer. Id. 


And as there is a demurrer upon p/eading, ſo there is x 
demurrer upon evidence; as if the plaintiff ſhew in evidence 
any matter of record, or deeds, or writings, or other matter 
of evidence by teſtimony of witneſſes, whereupon doubt in 
law ariſes, and the defendant offer to demur in law there. 
upon, the plaintiff cannot refuſe to join in demurrer, no more 
than in a demurrer upon a declaration, replication, or the 
like. And ſo, on the contrary, may the plaintiff demur in 
law upon the evidence of the defendant. 1 Int. 72. 

A demurrer in equity is nearly of the ſame nature as a de- 
murrer in law, being an appeal to the judgment of the 
court, whether the defendant ſhall be bound to anſwer the 
plaintiff*s bill; as, for want of ſufficient matter of equity 
therein contained; or where the plaintiff, on his own ſhew. 
ing, appears to have no right; or where the bill ſeeks a dif- 
covery of a thing which may cauſe a forfeiture of any kind, 
or may convict a man of any criminal miſbehaviour : for 
any of theſe cauſes, a defendant may demur to the bill, 
And if, on demurrer, the defendant prevails, the plaintiff's 
bill ſhall be diſmifſed ; if the demurrer is over-ruled, the de- 
fendant is ordered to anſwer. 3 Black. 446. 


DENIZEN (Fr. denaiſon ), is an alien infranchiſed by the 
king's letters patent, and is called donaz/on, becauſe. his legi- 
timation proceeds ex donatione r-gis. He is in a kind of mid- 
dle ſtate, between an alien and a natural born ſubject, and 
partakes of both of them. He may take lands by purchaſe 
or deviſe, which an alien may not, but cannot take by in- 
heritance; for his parent, through whom he muſt claim, 
being an alien, had no inheritable blood, and therefore 
could convey none to the ſon. And upon a like defect of 
hereditary blood, the iſſue of a denizen, born before deniza- 
tion, cannot inherit to him; but his iſſue born after, may. 
And no denizen can be of the privy council, or either houſe 
of parliament, or have any ofhce of truſt, civil or military, 
or be capable of any grant of lands from the crown. 


1 Black. 374. 

DEODAND, is where any moveable thing inanimate, or 
beaſt animate, doth move to or cauſe the untimely death 
of any reaſonable creature, by miſchance, without the will 


or fault of himſelf, or of any perſon. 3 fl. 57. 
| | Thus, 
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This, although it be not properly homicide, nor puniſh» 
able as a crime, yet is taken notice of by the law, as far as 
the nature of the thing will bear, in order to raiſe an ab- 
horrence of murder; and the unhappy inſtrument or oc- 
caſion of ſuch death is called a deodand { Deo dandum, to 
be given to Gd), and was anciently paid into the hands 
of the king's almoner, to be applied to pious uſes for the 
ſoul of the deceaſed. Alſo all ſuch weapons, whereby one 
man kills another, are forfeited. And therefore, in all in- 
dictments for homicide, the inſtrument of death, aud the 
value, are preſented and found by the grand jury (as, that 
the ſtroke was given by a certain penknife, value ſixpence), 
that the king or his grantee may claim the deodand ; for it 
is no deodand, unleſs it be preſented as ſuch by a jury of 12 
men. 3 Inf. 57. 1 Haw. 66. 

It was heretofore holden, that things fixed to the free- 
hold, as the wheel of a mill, or a bell hanging in the ſteeple, 
may be deodands ; but by the later reſolutions they cannot, 
unleſs they were ſevered before the accident happened. 
1 Haw. 66. | 

Where a thing, not in motion, is the occafion of a man's 
death, that part only which is the immediate cauſe is for- 
feited; as if a man be climbing up the wheel of a cart, and 
is killed by falling from it, the wheel alone is a deodand : 
but wherever the thing is in motion, not only that part 
which immediately gives the wound (as the wheel, which 
runs over his body), but all things which move with it and 
help to make the wound more dangerous (as the cart and 
loading, which increaſe the preſſure of the wheel) are for- 
feited. Id. 

After all, as this forfeiture ſeemeth to have been origi- 
nally founded, rather in the ſuperſtition of an age of igno- 
rance, than in the principles of ſound reaſon and policy, it 
hath not of late years met with much countenance in Ve- 
minſter-hall. And when juries have taken upon them to uſe 
a judgment of diſcretion, not ſtrictly within their province, 
for reducing the quantum of the forfeiture, the court of 
king's bench hath generally refuſed to interfere on behalf 
of the lord of the franchiſe, to aſhit ſo odious a claim. 
Fiſt. 266, 


DEPARTURE, is a word in our law properly applicable 
to a defendant, who firſt pleading one thing in bar of an ac- 
tion, and being replied unto, doth in his rejoinder quit 

6 1 that, 
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that, and ſhew another matter, contrary to or not purſuing 
his firſt plea, which is called a departure from his plea, 
Alſo where a p/cintiff in his declaration ſets forth one thing, 
and after the defendant hath pleaded, the plaintiff in his 
replication ſhews new matter different from his declaration, 
this is a departure. This departure the law will not allow 
of, becauſe it would occaſion endleſs altercation. "There. 
fore the replication muſt ſupport the declaration, and the 
rejoinder muſt ſupport the plea, without departing out of it. 
As in the caſe of pleading, no award made in conſequence 
of a bond of arbitration, to which the plaintiff replies ſet- 
ting forth an actual award; now the defendant cannot rejoin 
that he hath performed this award, for ſuch rejoinder would 
be an intire departure from his original plea, which alleged 
that no ſuch award was made; therefore he hath now no 
other choice, but to traverſe the fact of the replication, or 
elſe to demur upon the law of it. 3 Bl/ack. 310. 


' DEPOPULATION, is a waſting or deſtruction; a deſo- 
lation or unpegpling of any place by peſtilence, fire, ſword, 
or other violence. 12 Co. 30. 


DEPOPULATORES AGRORUM, were great offen- 
ders by the ancient common law ; fo called, becauſe, by pro- 
ſtrating and ruining of houſes of habitation of the king's 
people, they, as it were, depopulated towns and villages, 
leaving them without inhabitants. 3 [nft. 204. 


DEPOSITION, is the teſtimony of a witneſs, otherwiſe 
called a deponent, put down in writing by way of anſwer to 
interrogatories exhibited for that purpoſe. 

Depoſitions of witneſſes may be read when the witneſs is 
dead, but not when the witneſs is living; for whilſt the 
witneſs is living, they are not the beſt evidence the nature 
of the thing is capable of. Theory of Evid. 30. 

Yet they may be read when a witneſs 1s ſought and cannot 
be found ; for then he is in the ſame circumſtances, as to 
the party that is to uſe him, as if he were dead. Id. 

So if it is proved that a witneſs was ſubpœnaed, and fell 
ſick by the way; for in this caſe likewiſe, the depoſition is 
the beſt evidence that can be had; and that anſwers what the 
law requires. Id. | | 

But a depoſition cannot be given in evidence againſt any 
perſon that was not party to the ſuit; and the reaſon is, 

becauſe 
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becauſe he had not liberty to croſs-examine the witneſs; and it 
is againſt natural juſtice, that a man ſhould be concluded by 

roofs in a cauſe to which he was not a party. For this 
reaſon, depoſitions in chancery ſhall not be read for or againſt 
the defendant upon an information or indictment, for the 
king was no way party to the ſuit. 14. 

Yet this rule admits of ſome exceptions ; as, particularly, 
in all caſes where hearſay and reputation are evidence; for 
- undoubtedly what a witneſs, who is dead, hath ſworn in a 
court of juſtice, is of more credit than what another perſon 
ſwears he heard him fay. So a depoſition taken in a cauſe 
between other parties will be admitted to be read, to con- 
tradict what the ſame witneſs ſwears at a trial. Id. 3o, 31. 

It is a general rule, that depoſitions taken in a court not 
of record, ſhall not be allowed in evidence elſewhere. So 
it hath been holden with regard to depoſitions in the eccle- 
ſiaſtical court, though the witneſſes were dead. So where 
there cannot be a croſs-examination, as depoſitions taken be- 
fore commiſſioners of bankrupts, they ſhall not be read in 
evidence. Id. 33, 34. 

But the examination of an informer taken upon oath, and 
ſubſcribed by him, either before a coroner upon an inquiſi- 
tion of death, or before juſtices of the peace in purſuance 
of the ſtatutes of Ph. & M. upon a bailment or commitment 
for any felony, may be given in evidence at the trial, if it 
be made out by oath to the ſatisfaction of the court, that 
ſuch informer is dead, or unable to travel, or kept away by 
the means or procurement of the priſoner, and that the ex- 
amination offered in evidence is the very ſame that was ſworn 
to before the coroner or juſtice, without any alteration 
whatſoever. 2 Harv. 429. | 

Where witneſſes in a cauſe are going to ſea, or on a long 
journey, the court will give leave to examine them on in- 
terrogatories, at a judge's chamber, in the preſence of the 
attornies on both ſides z which depoſitions in ſuch caſe will 


be admitted as evidence. Pract. Att. 234. 


DEPRIVATION, is an eccleſiaſtical cenſure, whereby a 
clergyman is deprived of his parſonage, vicarage, or other 
eccleſiaſtical promotion or dignity. 

In all cauſes of deprivation, theſe things muſt concur : 
1. A monition or citation of the party to appear. 2. A 
charge given him, to which he is to anſwer, called a libeL 
3- A competent time _— for the proofs and — 

12 4 
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4. A liberty for counſel to defend his cauſe, and to except 
againſt the proofs and witneſſes. 5. A ſolemn ſentence, 
after hearing all the proofs and anſwers. If theſe be not ob- 
ſerved, the party hath cauſe of appeal, and may have remedy 
by a ſuperior court. 1 $2:/l. 323. 

But beſides deprivation by canonical cenſures, there are 
divers penal ſtatutes which for ſome crime or neglect de- 
clare the benefice to be void, without a formal ſentence of 
deprivation; as, for ſimony, for maintaining any doctrine 
in derogation of the king's ſupremacy, or of the thirty-nine 
articles, or of the book of common prayer; for neglecting, 
after inſtitution, to read the liturgy and articles in the — 
or to make the declarations againſt popery, or to take the 
oath of avjuration ; in all which, and other like caſes, the 
benefice is ih fas void, without any formal declaratory 
ſentence. I Black. 393. 


DEPUTY, is one that exerciſeth an office in another 
man's right, whoſe forfeiture or miſdemeanor ſhall cauſe 
him, whoſe deputy he 1s, to loſe his office. 'The common 
law takes notice of deputies in many caſes, but not of under 
deputies; for a deputy is generally but a perſon authoriſed 
who cannot authoriſe another. 1 Lill. Abr. 446. 

There is a difference between a deputy and an afſignee of 
an office. For an aſſignee hath an eſtate or intereſt in the 
office itſelf ; and doth all things in his own name; for whom 
the grantor of the office ſhait not anſwer, except in ſpecial 
caſes. And when an officer hath power to make an aſſignee, 


he may of courſe make a deputy. Alſo when an oſſice de- 


ſcendeth to an infant, idiot, or the like, he may of courſe 
make a deputy. But the ſuperior officers muſt anſwer for 
their deputies in civil aCtions, if they are not ſufficient to 
anſwer damages: in criminal caſes, deputies muſt anſwer 
for themſelves. Mood. b. 2. c. 2. 

A ſheriff may make a deputy, except in ſome particular 
things which are to be done by the ſheriff himſelf; as if a 
writ ſaith, that the ſheriff ſhall go in perſon. The ſheriff, 
and not the king, hath power to appoint this deputy, although 
there is no particular power given in his patent to make a 
deputy; for it is an incident to the ſheriff's office, and it 
would be inconvenient, if the ſheriff ſhould be reſponſible 
for his deputy that is choſen by another. 9 Co. 49. 

A coroner cannot make a deputy, for he is a judicial officer, 


andthereftoreoughttoexecute hisoflice in perſon. Wood. b. * 
ut 
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But a conſlable, inaſmuch as his office is wholly miniſterial, 
and not judicial, may make a deputy. Bur. Mansf. 1259. 


DERAIGN (Fr.), diſrationare; to confound and diſorder, 
or to turn out of courſe, or diſplace, 


DERELICT, is any thing forſaken or left. Derelict 
lands, left by the ſea, belong to the king; but if the ſea 
ſhrinks back by degrees below the uſual water mark, the 
land gained ſhall go to the owner of the land adjoining. 


2 Black. 262. 
DESCENDER. Writ of formedon in deſcender lies where 


2 gift in tail is made, and the tenant in tail aliens the lands 
intailed, or is diſſeiſed of them, and dies; the heir in tail, 
in order to recover the ſame, ſhall have this writ againſt him 
who is then the actual tenant of the freehold. 3 Black. 192. 


DESCENT), or hereditary ſucceſſion, is the title by which 
a man, on the death of his anceſtor, acquires his eſtate by 
right of repreſentation, as his heir at law. And an eſtate ſo 
deſcending to the heir, is in law called the inheritance, 
2 Black, 201. | 

Deſcent is of three kinds; by common law, by ciſſtom, or 
by fatute. By common law, as where one hath land of in- 
heritance in fee ſimple, and dieth without diſpoſing thereof 
in his life-time, and the land goes to the eldeſt: fon and heir 
of courſe, being caſt upon him by the law. Deſcent of fee 
ſimple by cigſtom, is ſometimes to all the ſons, or to all the 
brothers (where one brother dieth without iſſue), as in 
gavel-kind ; ſometimes to the youngeſt ſon, as in Borough 
Engliſh; and ſometimes to the eldeſt daughter, or the 
youngeſt, according to the cuſtoms of particular places. 
Deſcent by fatute is of fee tail, as directed by the ſtatute of 
Weſtm. 2. de donis. 

Deſcent at common law is either /ineal or collateral: [neal 
is a deſcent downwards in a right line, from the grandſather 
to the father, the father to the ſon, the ſon to the grandſon: 
collateral is a deſcent which ſprings out from the fide of the 
whole, as another branch thereof; ſuch as a grandfather's 
brother, the father's brother, and ſo downward. 

Inheritances ſhall lineally deſcend to the iſſue of the per- 
ſon laſt actually ſeiſed, in infinitum ; but ſhall never lineally 


aſcend. 3 Black. 208, 
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The male iſſue ſhall be admitted before the female; and 


where there are two or more males in equal degree, the 
eldeſt only ſhall inherit (except where there are particular 
local cuſtoms to the contrary) : but the females ſhall inherit 
all together, except in caſe of ſucceſſion to the crown, which 
is indiviſible; and of ſucceſſion to dignities and titles of ho- 
nour ; yet where a man holds an carldom to him and the 
beirs of his body, and dies, his eldeſt daughter ſhall not 
ſucceed of courſe to the title of counteſs, but the dignity is 
in ſuſpence or abeyance till the king ſhall declare which of 
the daughters ſhall have that title. 2 Black. 216. 

If lands come by deſcent from the mother, the heir on 
the part of the father ſhall never inherit; nor, if the lands 
come by deſcent from the father, ſhall the heirs on the part 
of the mother inherit : but if it be not known from what 
fide the inheritance deſcended, or where the perſon from 
whom the land is claimed by deſcent was himſelf the firſt 

urchaſer; there the heir on the part of the father, however 
diitant, ſhall be admitted; and if no heir on the part of che 
father can be found, then the heir on the part of the mother 
ſhall be admitted. 2 Black. 222. | | 

But if a man ſeiſed of land as heir on the part of his 
mother, makes a feoffment, and takes back an eſtate to him 
and his heirs; this, as a purchaſe, alters the deſcent, and 
if he die without iſſue, the heir on the part of the father 
ſhall inherit it. 1 /. 12. 

If a man die without iflue, the inheritance ſhall deſcend 
to his next collateral kinſman of the u b, either per- 
ſonally or by repreſentation ; but the half blood can never 
inherit. 2 Black. 227. But in deſcent of eſtates tail, half 
blood is no hindrance, becauſe the iſſue are in per formam dont. 

If one die ſciſed of lands, in which another hath a right 
to enter, and it deſcends to his heir, ſuch defcent ſhall take 
away the other's right of entry, and put him to his action 
for recovery thereof. 


ESCRIPTION, deſcriptio. In deeds and grants there 
mult be a certain deſcription of the lands granted, the places 
where the lands lie, and of the pern to whom granted, Sc. 
to make them good. But wills are more favoured than 
grants as to thoſe deſeriptions; a wrong deſcription of the 
perſon will not make a deviſe void, if there be otherwiſe a 
ſuſſicient certainty what perſon was intended by the teſtator. 


I Ne. Abr. 647. DETINUE 
I 
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DETINUE, is a writ which lieth where any man comes 
to goods either by delivery, or by finding. It is called 4 
detinendo, becauſe detinet is the principal word in the writ z 
and it lies only for the detaining, wheu the taking was law- 
ful. 1 Inft. 286. 

So if I lend a man a horſe, and he afterwards refuſes to 
reſtore it, this injury conſiſts in the detaining, and not in 
the original taking; and the regular method for me to reco- 
yer poſſeſſion is by this action of detinue. 3 Black. 1 51. 

In this writ, the plaintiff ſhall recover the thing detained; 
and therefore it muſt be ſo certain, as that it may be ſpeci- 
fically known. Therefore it cannot be brought for money, 
corn, or the like, for that cannot be known from other mo- 
ney or corn, unleſs it be in a bag or a ſack, for then it may 
be diſtinguiſhably marked. IA. 

In order therefore to ground an action of detinue, which 
is only for the detaining, theſe points are neceſſary: 1. That 
the defendant came lawfully by the goods, as either by de- 
livery to him, or finding them. 2. 'I hat the plaintiff have 
a property. 3. That the goods themſelves be of ſome value. 
And, 4. That they be aſcertained in point of identity. Upon 
tnis, the jury, if they find for the plaintiff, aſſeſs the re- 
ſpective values of the ſeveral parcels detained, and alſo da- 
mages for the detention. And the judgment is conditional, 
that the plaintiff recover the ſaid goods, or (if they cannot 
be had) their reſpeCtive values, and alſo the damages for de- 
taining them. I. 

But there is one diſadvantage which attends this action; 
namely, that the defendant is herein permitted to wage his 
law; that is, to exculpate himſelf by oath, and thereby de- 
feat the plaintiff of his remedy, For which reaſon this ac» 
tion is of late much diſuſed, and hath given place to the 
action of trover. 4d. 

A man may have an action of detinue of charters which 
concern the inheritance of his land, if he know the certainty 
of them, and what land they concern ; or it they be in a 
bag ſealed, or cheſt locked, though he knows not the cer- 
tainty of them ; and it is good policy (it poſſibly he can) in 
that caſe to declare of one charter in ſpecial, and then the 
defendant ſhall not wage his law. 1 7½/. 286. 


DEVASTAVIT, is a writ that lies agiinit executors or 
adminiſtrators, for paying debts upon ſimple contract before 
debts on bonds and ſpecialties, or the like; tor in this cale 
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they are as liable to action as if they had ſquandered a 
the goods of the deceaſed, or converted them to their own 
uſe ; and are compellable to pay ſuch debts by ſpecialty out 
of their own goods, to the value of what they ſo paid ille- 
gally. Dyer, 232. 

But if an executor pays debts upon ſimple contract, be- 
fore he hath any notice of bonds, it is not a devaſtavit ; other- 
wile it might be in the power of the obligee to ruin the 
executor, by keeping up his bond, until the executor ſhall - 
have paid away all the aſſets in diſcharging ſimple contract 
debts. But of debts upon record, the executor ought to take 
notice at his peril. 2 Bac. Abr. 434. 

Where an executor pays legacies before debts, and hath 
not ſuihcient to pay both, it is a devaſkavit, Alſo where an 
executor ſells the teſtator's goods at an under value, it is a 
devaſiavit ; but this is to be underſtood where the ſale is 
fraudulent, for if more money could not be had, it is not a 
devaſiavit. Kelw. 59. 1 Nelf. Abr. 649. 


DEVISE, is the diſpoſition of lands and tenements by 
will + as Zeſfament is the diſpoſition in like manner of goods 
and chattels : but the words are often uſed promiſcuouſly 
the one for the other. See WILL. 


DICE. By ſeveral ſtatutes, duties are impoſed upon every 
pair of dice made in Great Britain, which are to be under 
the management of the commiſſioners of the ſtamp duties. 


DIEM CLAUSIT EXTREMUM, is a writ ſo called 
from thoſe ſpecial words in the writ, iſſued to the eſcheator 
of the county, upon the death of any of the king's tenants 
in capite, to take the lands into the king's hands, and to in- 
quire by a jury how much land ſuch tenant held of the king 
in capite, what was the yearly value thereof, who was his 
heir, and of what age. And the heir, if of age, or when 
he came of age, was to have the lands delivered back to him, 
which was called /ivery of the lands; the tenant having ſirſt 


paid to the king his relief or fine for the ſame. 


DIES DATUS, is a day or time of reſpite given by the 
court to the defendant in a ſuit, 


DIEU ET MON DROIT, Gad and my right ; the motto 
of the royal arms; intimating, that the king of 1 
| holds 
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holds his empire of none but God. It was firſt aſſumed by 
king Richard the firſt. 


DIGNITY, ſigniſies honour and authority. It may be 
divided into ſuperior and inferior ; as the titles of duke, earl, 
baron, are of the higher ſort of dignities ; ſo baronet, knight, 
eſquire, are of the lower order. And there are eccleſiaſtical 
dignities, as thoſe of biſhop, dean, archdeacon, prebendary; 
and the poſſeſſor of thoſe dignities is called dignitary. 


DILAPIDATION, is a kind of ecclefiaſtical waſte, either 
voluntary, by pulling down, or permiſſive, by ſuffering the 
chancel, parſonage-houſe, and other buildings, or fences, 
to decay for want of neceſſary reparation. In which caſe an 
action lies either in the ſpiritual court by the canon law, or 
in the courts of common law : and may be brought by the 
ſucceſſor againſt the predeceſſor, if living, or, if dead, againſt 
his executors. It is alſo ſaid to be good cauſe of deprivation, 
if a biſhop, parſon, vicar, or other eccleſiaſtical perſon, di- 
lapidates the buildings, or cuts down timber growing on the 
patrimony of the church, unleſs for neceſſary repairs; and 
that a writ of prohibition will alſo lie againſt him in the 
courts of common law. By the ſtatute 13 Eliz. c. 10. if any 
ſpiritual perſon makes over or alienates his goods with intent 
to defeat his ſucceſſors of their remedy for dilapidations, the 
ſucceſſor ſhall have ſuch remedy againſt the alienee, in the 
eccleſiaſtical court, as if he were the executor of his pre- 
deceffor. And by 14 Eliz. c. 11. all money recovered for 
dilapidations ſhall, within two years, be employed upon the 
buildings, in reſpect whereof it was recovered, on pain of 
forfeiting double value to the crown. 3 Black. 91. 


DILATORY pleas are of three kinds: 1. To the juri/- 
dition of the court, alleging, that it ought not to hold plea 
of the matter in hand, as belonging to ſome other court. 
2. To the diſability of the plaintift, by reaſon whereof he is 
incapable to commence or continue the ſuit, as that he is 
outlawed, attainted, an infant, or the like. 3. In abatement, 
as for ſome defect in the writ, as a miſnomer of the defend- 
ant, or other want of form in any _— reſpect. "Theſe 
pleas were formerly uſed as merely dilatory, without any 
foundation of truth, and calculated only for delay; but now 
by the ſtatute 4 & 5 An. c. 16. no dilatory plea ſhall be ad- 
mitted, without affidayit made of the truth thereof, or ſome 
probable 
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robable matter ſhewn to the court, to induce them to be. 
ieve it true. 3 Black. 3ol. 


DIMISSORY LETTERS, are ſuch as are uſed where a 
candidate for holy orders hath a title in one dioceſe, and is to 
be ordained in another; the proper dioceſan ſends his let. 
ters dimifſory directed to ſome other ordaining biſhop, giv. 
ing leave that the bearer may be ordained, and have ſuch a 
cure within his diſtrict. | | 


DIOCESE (from the Greek Nourtu, ſconſim habito ), ſigniſies 
the circuit of a biſhop's juriſdiction. For this realm hath 
two ſorts of diviſions, one into ſhires or counties in reſpect 
of the temporal ſtate, and another into provinces in regard 
to the eccleſiaſtical ſtate. Which provinces are ſubdivided 
into dioceſes. The provinces are two; thoſe of Canterbury 
and York, whereof Canterbury includes twenty-one dioceſes 
or ſees of ſuffragan biſhops; and York three, beſides the 
biſhoprick of the /e of Man, which was annexed to the 
province of York by king Henry the eighth. 1 Inf. 94. 


DISABILITY is, where a man is diſabled, or made in- 
capable to inherit any lands, or take that benefit which 
otherwiſe he might have done. Which may happen four 
ways; by the act of an anceſtor ; or of the party himſelf; 
by the act of God; or of the law. 1. Diſability by the act 
of theeanceſter ; this is, where the anceſtor is attainted of 
treaſon or felony, which corrupts the blood of his children, 
ſo that they may not inherit his eſtate. 2. Diſability by the 
act of the party; which is, where a man binds himſelf by 
obligation, that upon ſurrender of a leaſe, he will grant a 
new eſtate to the leſſee, and afterwards he grants over the 
reverſion to another, which puts it out of his power to per- 
form it. 3. Diſability by the act of God: where a perſon is 
of nen-ſane memory, whereby he is incapable to make any 
grant; fo that if he paſſeth any eſtate out of him, it may 
after his death be made void; but it is a maxim in law, that 
a man of full age ſhall not be received to diſable his own 
perſon. 4. Diſability by act of the /aw; this is where a 
man by the ſole act of the law, without any thing by him 
done, is rendered incapable of the benefit of the law; as 
an alien born, or the like. Terms of the Lan. 

There are alſo other diſabilities by ſtatute in many caſes; 


as papiſts are diſabled to preſent to church beneſices; ot- 
| | 10 ſicers 
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ſicers not taking the oaths are diſabled to hold their oſſices; 
foreigners, though naturalized, to bear offices in the go- 
yernment z and many other ſuch like. 


DISCLAIMER is, where a tenant, who holds of the 
lord of the fee, neglects to render him the due ſervices, 
and, upon an action brought to recover them, diſclaims to 
hold of his lord; which diſclaimer of tenure in any court 
of record is a forfeiture of the lands to the lord. And ſo 
likewiſe if, in any court of record, the tenant doth any act 
which amounts to a virtual diſclaimer ; if he claims any 
greater eſtate than was granted him at the firſt infeudation, 
or takes upon himſelf thoſe rights which belong only to te- 
nants of a ſuperior claſs ; if he affirms the reverſion to be in 
a ſtranger, by accepting his fine, attorning as his tenant, 
colluſive pleading, and the like; ſuch behaviour amounts to 
a forfeiture of his eſtate. 2 Black. 275. 


DISCONTINUANCE, F an action, is where the plaintiff 
leaves a chaſm in the proceedings of his cauſe, as by not 
continuing the proceſs regularly from time to time; in which 
caſe he muſt begin again, and uſually pays coſts to the de- 
fendant. 3 Black. 296. 

Diſcontinuance of an eſtate is, when he who hath an eſtate 
cail, makes a larger eſtate of the land than by law he is in- 
titled to do: in which caſe the eſtate is good, ſo far as his 
power extends, but no farther; as if tenant in tail makes 
a feoffment in fee ſimple, or for the life of the feoffee, or 
in tail, all which are beyond his power to make; for that, 
by the common law, extends no farther than to make a 
leaſe for his own life; here the entry of the feoffee is lawful 
during the life of the feoffor : but if he retains the poſſeſſion 
after the death of the feoffor, it is an injury, which is term- 
ed a diſcontinuance of the eſtate, by which he who hath 
right is driven to his action. 3 Black. 171. 


DISCRETION, di/cretio, when a thing is left to any 
perſon to be done according to his deſcretion, the law intends 
it muſt be done with ſound diſcretion, and according to law: 
and the court of king's bench hath a power to redreſs 
things that are otherwiſe done, notwithſtanding they are 
left to the diſcretion of thoſe that do them. 1 Lill. 
Abr. 477. 


DISFRAN- 
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DISFRANCHISMENT, is the taking away a man's free. 
dom or privilege. Corporations generally have power by their 
charter or preſcription to disfranchiſe a member for doing 
any thing againſt the duty of his office as citizen or burgeſs, 
and to the prejudice of the weal public of the city or 
borough, and againſt his oath which he took when he was 
ſworn a freeman of the city or borough. But words of con- 
tempt, or againſt good manners, although they may he 
—— to bind him to the good behaviour, yet they are not 
2 ſufficient cauſe to disfranchiſe him. So if he intend or 
endeayour of himſelf, or conſpire with others, to do a thing 
againſt the duty or truſt of his freedom, and to the prejudice 
of the corporation, but doth not execute that thing, it ma 
be cauſe to puniſh him for the ſame, but not to disfranchif. 
him. For when a man is a freeman of a city or borough, he 
hath a freehold for life in his freedom, and with others in 
their politic capacity hath inheritance in the lands of the 
corporation, and intereſt in their goods, and perhaps it con- 
cerns his trade and means of living; and therefore the mat- 
ter which ſhall be cauſe of his disfranchiſement ought to be 
an act or deed, and not an endeavour or enterprize whereof 
he may repent before the execution thereof, and whereof ng 
prejudice doth enfue. 11 Co. 98. | 


DISMES, decime. See Titnrs, 


DISPENSATION. Notwithſtanding the ſtatute of pro- 
viſors, and divers other itatutes againſt the papal incroach- 
ments upon the eccleſiaſtical juriſdiction in this realm, the 
pope's power {till prevailed againſt all theſe ſtatutes; and 
particularly in the matter of diſpenſations, which was one 
great branch of the reyenue of the apoſtolic ſee. But by the 
Ratute of 25 H. 8. c. 21. this power was taken from the 
pope, and veſted in the archbiſhop of Canterbury, ſo far forth 
as ſuch diſpenſations may be lawfully granted without of- 
fending the laws of God, and that in all greater matters the 
king's confent in chancery be obtained, 


DISPENSING POWER OF THE CROWN, by a n- 
obflante to 2 act of parliament, was carried ſo far in the 
reign of king James the ſecond, as to render the execution ot 
the laws intirely dependant on the pleaſure of the king; 
therefore by the 1 0. . 2. c. 2. it is declared and en- 


acted, 
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ited, that the pretended power of ſuſpending laws, or the 


execution of laws, by regal authority, without conſent of 
parliament, is illegal. 


DISSEISIN, is a wrongful putting out of him that is 
ſeiſed of the freehold. Which may be effected either in 
corporeal inheritances, or incorporeal. Diſſeiſin of things cor- 
poreal, as of houſes and lands, muſt be by entry and actual 
diſpoſſeſſion of the freehold ; as if a man enters either by 
force or fraud into the houſe of another, and turns, or at 
leaſt keeps him and his ſervants out of poſſeſſion. Diſſeiſin 
of incorporeal hereditaments cannot be an actual diſpoſſeſſion z 
for the ſubject itſelf is neither capable of actual bodily poſ- 
ſeſſion or diſpoſſeſſion; but it depends on their reſpeCtive 
natures and various kinds; being in general nothing more 
than a diſturbance of the owner in the means of coming at 
or enjoying them. But the diſſeiſin of incorporec,” heredita- 
ments is only at the election and choice of the party injured, 
if, for the ſake of more eaſily trying the right, he 1s pleaſed 
to ſuppoſe himſelf diſſeiſed. And ſo alſo even in corporeal 
hereditaments, a man may frequently ſuppoſe himſelf to be 
diſſeiſed, when he is not ſo in fact, for tlie ſake of intitling 
himſelf to the more eaſy and commodious remedy of an aſſiſe 
of novel A inſtead of being driven to the more tedious 
proceſs of a writ of entry. 3 Black. 169. 


DISSENTERS. By the 1 IF. f. 1. c. 18. commonly 
called the act of toleration, it is enacted, that none of the 
acts made againſt perſons diſſenting from the church of Au- 
gland (except the teſt acts 25 C. 2. c. 2. an 30 C. 2. f. 2. 
c. 1.) ſhall extend to any diſſenters, other than papiſts, and 
ſuch as deny the Trinity: provided, 1. That they take the 
oaths of allegiance and ſupremacy (or, being quakers, make 
an affirmation to the like purpoſe), and ſubſcribe the decla- 
ration againſt popery. 2. That they repair to ſome congre- 
gation certified to and regiſtered in the court of the biſhop 
or of the quarter ſeſſions. 3. That the doors of ſuch mcet- 
ing-houſe ſhall not be locked, barred, or bolted. Diflenting 
teachers alſo, by the 19 C. 3. c. 44. ſhall ſubſcribe a declara- 
tion that they are chriſtians and proteſtants, ade. as ſuch, 
believe the ſcriptures of the old and new teftament. And 
if any perſon ſhall wilfully diſturb any coi. gregation aſſem- 
bled in any diſſenting meeting-houſe, or miluſ- any teacher 
11 . or 
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or preacher there, he ſhall be bound over to the ſeſſions of 
the peace, and on conviction there ſhall forfeit 20 /. 

By the 1 G. J. 2. c. 5. if any perſons, riotouſly and 
tumultuouſly aſſembled, ſhall demoliſh or pull down, or be- 
gin to demoliſh or pull down, any building for religious wer. 
ſhip, duly regiſtered and certified according to the faid ac 
1 V. they ſhall be adjudged guilty of ſelony without benefit 
of clergy. 

If a diſſenter be choſen conſtable, churchwarden, overſeer 
of the poor, or to wy parochial or ward office, he may ex- 
ecute the ſame by a ſufficient deputy; and diſſenting teach- 
ers and preachers ſnall be exempted from the ſaid offices, 
and alſo from ſerving upon juries. 1 V. f.1. c. 18. (And 
from ſerving in the militia. 19 G. 3. c. 44.) 


DISTRESS, is the taking of a perſonal cliattel out of the 
poſſeſſion of the wrong-doer, into the cuſtody of the 
party injured, to procure a ſatisfaction for the wrong 
committed; and is of two kinds, either for cattle treſpaſſing 
and doing damage, or for non-payment of rent or other 
duties. 

Diſtreſs for rent muſt be for rent in arrear; therefore it 
may not be made on the ſame day on which the rent be. 
comes due, as on the laſt day of the term of the leaſe. 
And therefore ſome uſe to reſerve the laſt half year's rent 
at ſome time before the leaſe expires, ſo as if the rent 
be not then paid, he may diſtrain before the leaſe expires. 
1 ft. 47. 

Generally, whatever goods and chattels the landlord 
finds upon the premiſes, whether they in fact belong to 
the tenant or a ſtranger, are diſtrainable by him for rent: 
otherwiſe a door would be open to infinite frauds. 
3 Black. 8 

Diſtreſs for rent muſt be of a thing whereof a valuable 
property is in ſomebody; and therefore thoſe things 
which are fere nature cannot be diſtrained. 1 %. 47. 

Whatever is in the perſonal uſe or occupation of a man, 
is for the time privileged from diſtreſs; as an ax with which 
a man is cutting wood, or a horſe whilſt a man is riding 
upon him. 4d. 

So things for maintenance of tradesz as a horſe in 2 
ſmith's ſhop, materials in a weaver's ſhop for making of 
cloth, ſacks of corn in a mill, and ſuch like. 1d. 
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On a verbal leaſe, where the quantum of the rent appears, 
the landlord may diſtrain; but if there is no proof of the 
quantum, the landlord can only recover a quantum mieruit by 
action on the caſe. | | | 

Diſtreſs muſt be in the day time; except for damage-fea- 
fant, which way be in the night ; otherwiſe the goods may 
be gone before he can take them. 1 I. 142. 

Generally, diſtreſs muſt be made on the premiſes : but 
if the goods be fraudulently carried off, they may within 
thirty days be diſtrained at any other place. 11 G. 2. c. 19. 

Doors, gates, or incloſures, may not be broken open for 
making diſtreſs, unleſs where the goods are clandeſtinely re- 
moved; in which cafe, upon a warrant from a juſtice of the 

ace, they may be broken open. Id. a 

Diſtreſs may be impounded on any par- of the premiſes, 
I. 

And no diſtreſs ſhall be driven out of the hundred, unleſs . 
to an open pound in the fame ſhire, and within three miles 
of the place where the diſtreſs was taken. 1 & 2 P. & M. 
6. 12. Note, a pound is ſaid to be either overt, or open; as 
in a pinfold made for ſuch purpoſes, or in a man's own cloſe, 
or in the cloſe of another by his conſent ; and it is therefore 
called open, becauſe the owner may give his cattle meat and 
drink, without treſpaſs to any other; and then the cattle 
muſt be ſuſtained at the peril of the owner : or it is a pound 
covert, or cloſe ; as to impound the cattle in ſome part of his 
houſe ; and then the cattle muſt be ſuſtained at the perib 
of him that diſtraineth, and he ſhal! not have any fatisfaCtion 
for the ſame. But if the diſtreſs be of utenſils of houſehold, 
or ſuch like dead goods, which may take harm by wet or 
weather, or be ſtolen away; there he muſt impound them 
in a houſe or other pound covert; for if he impound them 
in a pound overt, he muſt anſwer for them. 1 1/f. 47. 

Cattle diſtrained may not be worked or uſed, much leſs 
abuſed or hart. C0. Fa. 148. 

If a man break the pound, he is by the common law 
indictable for the ſame, as an offence againſt the peace: 
or by the ſtatute 2 W. c. 5. the diftrainor may, upon an 
action on the caſe, recover treble damages and colts. 

In caſe of diſtreſs for rent, if the tenant do not, within 
fire days after the diſtreſs taken, and notice of the cauſe 
thereof given to him, replevy the goods, the diſtrainor, 
with the ſheriff or conſtable, thail cauſe the fime to be ap- 
praifed by two ſworn appraiſers, aud ſall the tame towards 
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ſatisfaction of the debt and charges, rendering the overplus, 
if any, to the owner. Ein 
In caſe of diſtreſs by warrant of a juſtice of the peace for 
a penalty or forfeiture, the juſtice ſhall order the diſtreſs to 
be ſold within a certain time limited in the warrant, ſo as 
ſuch time be not leſs than four days, nor more than eight. 
27 G. 2. c. 20. 


DISTRESS INFINITE, is a proceſs commanding the ſhe. 
riff to diſtrain a perſon from time to time, and continually 
afterwards, by taking his goods by way of pledge, to enforce 
the performance of ſomething due from the party diſtrained 
upon. Generally, it is provided that diſtreſſes thall be rea- 
ſonable and moderate; but in caſe of diſtreſs for ſuit of 
court, or for defe c of appearance, in ſeveral caſes, where 
this is the only method of enforcing compliance, no diſtreſs 
can be immoderate; becauſc, be it of what value it will, it can- 
not be ſold, but {hall be immediately reſtored on ſatisfaction 
made. 3 Black. 231. 


DISTRIBUTION of inteſtate's effects, after payment of 
the debts of the deceaſed, is to be made according to the 
ſtatute of 22 & 23 C. 2. c. 10. in manner following: One 
third ſhall go to the widow of the inteſtate, and the reſidue 
in equal proportions to his children; or, if dead, to their re- 
preſentatives; that is, their lineal deſcendants: if there are 
no children, or legal repreſentatives, then a moiety ſhall go 
to the widow, and a-moiety to the next of kindred in equal 
degree, or their repreſentatives: if no widow, the whole 
ſhall go to the children: if neither widow nor child, the 
whole ſhall be diſtributed amongſt the neut of kindred in 
equal degree, and their repreſentatives: but no repreſenta- 
tives are admitted among collaterals, farther than the chil- 
dren of the inteſtate's brothers and filters. The father ſuc- 
ceeds to the whole perſonal cifects of his children, if they 
dic inteſtate and without iffue; but if the father be dead, 
and the mother ſurvives, ſhe ſhall only come in for a ſhare 
equally with each of the remaining children. 

There are ſome local cuſtoms excepted out of the act, 
in which the proportions of the diſtribution vary in different 


places. 


DISTRINGAS, is a writ directed to the ſheriff, command- 
ing him to drain one by his goods and chattels, to enſorce 
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his compliance with what is required of him, as for his ap- 
pearance in court on ſuch a day. F. N. B. | 


DISTURBANCE, is uſually a wrong done to ſome incor- 
poreal hereditament, by hindering or diſquieting the owners 
in their regular and lawful enjoyment of it. Of this there 
are divers kinds: As, r. Diſturbance of franchiſes ; which 
is, when a man has the franchiſe of holding a court leet, of 
keeping a fair or market, of free warren, of taking toll, of 
ſeiſing waifs or eſtrays, or the like, and he is diſturbed or 
incommoded in the lawful exerciſe thereof. 2. Diſturbance 
of common ; as where one who has,no right of common puts 
his cattle into the land ; cr who, having a right of common, 
ſurcharges the common, by putting in more cattle than he 
hath a right to do, or puts in any cattle that are not common- 
able. 3. Diſturbance of wways; as where a man, who hath 
right to a way over another man's ground, is obſtructed by 
incloſures or other obſtacles. 4. Diſturbance of patronage ; 
which is an hindrance or obſtruction of a patron to preſent 
his clerk to a benefice. 3 Black. 236. 


DIVORCE, is a ſeparation of a man and a woman who 
have beep de fas married together: and it is of two kinds 
the one, that diſſolveth the marriage, a vinculo matrimoni ; 
and the other, a menſ et thors, which diflolveth not the 
marriage, for that the offence is after a juſt and lawful mar- 
riage. 3 Ii. 88. 

Cauſes for ſeparation a vinculo, are conſanguinity or affi- 
nity within the degrees prohibited, alſo impuberty or frigi- 
dity z where the marriage itſelf was merely void ab initio, 
and the ſentence of divorce only declaratory of its being ſo. 
And the effects of this original voidance and nullity are, 
that the wife is barred of dower, and the iſſue are ille- 
gitimate, and that the perſons ſo divorced may marry any 
others. Gib. 446. 

But if either of the parties be dead before ſentence given, 
the ſpiritual court cannot proceed to declare the marriage 
yoid, and baſtardize the iſſue. Id. 

Divorce a menſd et thoro is, when the uſe of matrimony, 
as the cohabitation of the married perſons, or their mutual 
converſation, is prohibited for a time, or without limitation 
of time; in which the marriage, having been originally 
good, is not diflolyed, nor affected as to the vinculum or 
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bond. Nor doth this bar the wife of dower, nor baſtardize 
the iſſue ; but intitles her to alimony, which the eccleſiaſti- 
cal court aſſigns, in proportion to the circumſtances and con- 
dition of the huſband. Id. 335. 


DOCKET or DOGGET. By ſtatute 4 & 5 W. c. 20. 
the proper oſſicers reſpectively in the courts at Weſtminſter 
ſhall enter and put into an alphabetical dogget by the defend. 
ants names, a particular of all judgments for debt entered in 
the reſpective courts. And no judgment not dogetted and 
entered as aforeſaid ſhall affect any lands or tenements as to 
* or mortgagees, or have any preference againſt 

eirs, executors, or adminiſtrators. 


DOCTORS COMMONS, is the college of civilians in 
London, which was purchaſed by Dr. Harvey, dean of the 
arches, for the profeſſors of the civil law. Here commonly 
reſide the dean of the arches, the judge of the admiralty, the 
judge of the prerogative court of Canterbury, with divers 
other eminent civilians ; who there living (for diet and lodg- 
ing) in a collegiate manner, and commoning together, it is 
known by the name of doors commons. It was burned down 
in the fire of London, and rebuilt at the charge of the profeſs 
ſion. Chamb. preſent State. 


\ . DOG, not being an animal fit for food, the law doth 
not ſet ſuch an intrinſic value on it, as to make the 
ſtealing thereof to be felony ; but the owner may maintain 
an action for the loſs of it. And by ſtatute 10 G. 3, 
c. 18. if any perſon ſhall ſteal any dog, or keep any dog 
knowing the ſame to be ſtolen, or ſhall knowingly have in 
his houſe the ſkin of any dog ſtolen, he ſhall forfeit for the 
firſt offence not exceeding 3o/. nor leſs than 20/. for the 
ſecond offence not exceeding 50 J. nor leſs than 300%. 

A maſtiff going at large in the ſtreet unmuzzled, from the 
ferocity of his nature. being dangerous and cauſe of terror 
to his majeſty's ſubjects, ſeems to be a common nuiſance, 
and conſequently the owner may be indicted for ſuffering 
him to go at large. 

If a man hath a dog that kills ſheep, this is not a public 
nuiſance, but the owner of the dog (knowing thereof) is lia- 
ble to an action; but if he is ignorant of ſuch quality, he 
{hall not be puniſhed for this killing: and in an action _ 
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the caſe for ſuch killing, the plaintiff ſhall be required to 
prove in evidence that the dog had uſed to kill ſheep. 
Dyer, 25+ Het. 171. 3 

And in order to maintain an action for biting by the de- 
fendant's dog, it muſt be proved alſo that he knew his dog 
to have this property; but one inſtance is ſufficient in that 
caſe. 12 Mod. 555. 


DOIT, doitkin, was a baſe coin of ſmall value, prohibited 
by the ſtatute 3 H. 5. c. 1. We ſtill retain the word in 
common ſpeech, when (in order to undervalue a man) we 
ſay that he is not worth a doit. 


DOM-BEC (Sax. doom-book, liber judicialis), was a book 
wherein Alfred the Great, after his uniting of the Saxon 
heptarchy, collected the various cuſtoms that he found diſ- 
perſed throughout the kingdom, and reduced and digeſted 
them into one uniform ſyſtem and code of laws. 4 Black. 411. 


DOMESDAY liber judicialis vel cenſualis Anglie ), is an 
ancient record made in the time of William the Conqueror, 
which is ſtill fair and legible; conſiſting of two volumes, a 
greater and a leſs: the greater containing a ſurvey of all the 
lands in England, except the counties of Nerelamberiend, 
Cumberland, Weſtmorland, Durham, and part of Lancaſter, 
which, it is ſaid, were never ſurveyed ; and, excepting Eſex, 
Suffolk, and Norfolk, which three laſt are comprehended in 
the leſſer volume. There is alſo a third book, which differs 
from the others in form more than matter, made by the 
command of the ſame king. And there is a fourth book 
kept in the exchequer, which is called dome/day ; and though 
' a very large volume, is only an abridgment of the others. 
Likewiſe, a fifth book is kept in the remembrancer's office 
in the exchequer, which has the name of dameſday, and is 
the ſame with the fourth before mentioned. 

Our anceſtors had many dome/day books. King Alfred 
had a roll which he called dome/day, which referred to the 
time of king Ethelred ; as that made by William the 
_ did refer to the time of Edward the Con- 
eſſor. 

It is generally known, that the queſtion whether lands are 
ancient demeſne or not is to be decided by the dome/day 
book of William the Conqueror; from whence there is no 
appeal. And it is a book of that authority, that even the 

U 2 Conqueror 


292 DON 
Conqueror himſelf ſubmitted ſome caſes wherein he wat 
concerned to be determined by it. | 
The addition of day to this doom book. was not made with 
any alluſion to the final day of judgment, as many perſons 
have conceited ; but was to ftrengthen and confirm it, and 
ſignifies the judicial decifive record or book of dooming judg. 
ment and juſtice. Hammond's Annzt. 
The dean and chapter of York have a regiſter ſtyled 
domeſilay, ſo has the biſhop of Worcefter ; and there is 
an ancient roll in Chefter caſtle called domeſday roll. 
Blount, : 


DONATIO CAUSA MORTIS, or a gift in proſpect of 
death, is, when a perſon in his laſt ſickneſs delivers, or cauſes 
to be delivered, to another the poſſeſſion of any perſonal 
goods (under which have been included bonds, and bills 
drawn by the deceaſed upon his banker), to be his in caſe 
the giver die; but if he lives, he is to have it again. But this 
is not good againſt creditors. g 


DO NATIVE, is a ſpiritual preferment, be it church, 
chapel, or vicarage, which is in the free gift or collation of 
the patron, without making any preſentation to the biſhop; 
and without admiſſion, inſtitution, or induction, by any 
mandate from the biſhop or other; but the done may, by 
the patron, or by any other authoriſed by the patron, be put 
into poſſeſhon. Degge, Part 1. c. 13. 

If the patron of a donative do not nominate a clerk, there 
can be no lapſe thereof; but the biſhop may compel him to 
do it by ſpiritual cenſures. 1 f. 344. 

But if it hath been augmented by the governors of queen 
Anne's bounty, it will lapſe in like manner as preſentative 
livings. 

A dountive is free from the viſitation of the ordinary; but 
the patron mult viſit the ſame by commiſſioners to be appoint- 
ed by him. 1 It. 344. 

But although the ordinary hath not power as to the place, 
ſo as to regulate ſeats in that church, or the like; yet he hath 
power as to the parſon, if he commits any mifdemeanor, to 
proceed againſt him by ſpiritual cenſures. L. Raym. 1205- 

So in the cafe of churchwardens, if they refuſe to take 
upor. them the office, or the like; the ordinary may compel 
them : for although there is a difference as to the incumbent, 
yet as to the pariſh oſſicers there is none; for they are the 
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officers of the pariſh, and not of the patron of the donative, 
Str. 715» 


DOUBLE PLEA, is where the defendant allegeth for 
himſelf two ſeveral matters in bar of the plaintiff's action, 
when one of them is ſuſſicient, which ſhall not be admitted; 
az if a man plead ſeveral things, the one not depending on 
the other, the plea is accounted double: but if they mu- 
tially depend on each other, and the party may not have 
tie laſt plea without the firſt, then it ſhall be received. 
Liteb. 223. Alſo by ſtatute 4 & 5 Ann. c. 16. a man with 
leave of the court may plead two or more diſtinct matters or 
ſingle pleas; as in an action of aſſault and battery, he may 
plead theſe three, not guilty, ſon aſſault demeſne, and che 
ſtatute of limitations. 3 Black. 308. 


DOUBLE QUARREL / duplex querelu, double querele or 
complaint, called improperly double quarrel), is a complaint 
made by any clerk or other to the archbiſhop againſt any 
inferior — for delaying juſtice in any cauſe eccleſiaſti- 
cal, as to give ſentence, to inſtitute a clerk preſented, or the 
like. The effect of which is, that the archbiſhop, taking 
knowledge of ſuch delay, directs his letters under his authen- 
tic ſeal, to all and ſingular clerks of his province, thereby 
commanding them to admonith the faid ordinary within a cer- 
tain time to do the juſtice required; or otherwiſe to cite him 
to appear before the ſaid >rchbiſhop or his official at a day 
in the ſaid letters prefixed; and there to allege the cauſe of 
his delay; and, laſtly, to intimate to the ſaid ordinary, that 
if he performs not the thing enjoined, nor appears at the 
day aſſigned, he will proceed to do juſtice in the premiſes. 
And it ſeems to be called a dowble querele, becauſe it is moſt 
commonly made both againſt the judge, and againſt the 
party at whoſe requeſt juſtice is delayed by the ſaid judge. 
Clarke's Prax. tit. 84, 5, 6. : 

DOWER : 

TENANT in DOWER, ic, where a man is ſeiſed of certain 
lands or tenements in fee ſimple, fee tail general, or as heir in 
ſpecial tail, and taketh a wife, and dieth ; the wife, after the de- 
ceaſe of her huſhand, ſhall be end: ved of the third part of ſuch 
lands and tenements as were her huſband's at any time during 
the coverture ; to hold to the ſame wife in ſeveralty by metes and 
bounds, Litt. eck. 36. 
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Seiſed. This word ſziſed extendeth as well to a ſeiſin in 
law, as to a ſeiſin in deed; as where lands deſcend to the 
huſbard, before entry he hath but a ſeiſin in law, and yet 
the wife ſhall be endowed, although it b not reduced to 
an actual poſſeſſion ; for it lieth not i che power of the 
wife to bring it to be an actual ſciſin, as the huſband may 
do of his wite's land, when he is to be tenant by curteſy, 
1 Inſt. 31. | | 

And yet of every ſeiſin in law, or actual ſeiſin, of 
lands or tenements, a woman may not be endowed. For 
example, if there be grandfather, father, and ſon; and the 

andfather is ſeiſed of three acres of land in fee, and taketh 
wife, and dieth, whereupon the wife becomes endowed of one 
of thoſe acres; the inheritance deſcends to the father, who 
dieth either before or after entry, in this caſe the wife of 
the father ſhall be endowed only of the two acres reſidue 
for the dower of the grandmother is paramount the title of 
the wife of the father; and the ſeiſin of the father which 
deſcended to him (be it in law or in deed), is defeated ; and 
upon the matter the father had but a reverſion expectant 
upon a freehold, and in that caſe dower ought not to be de- 
manded of dower, although the wife of the grandfather 
dieth, living the father's wife. 1 I. 31. 

Of certain lands or tenements. Copyhold lands are not liable 
to dower, being only eſtates at the will of the lord; un- 
leſs by eſpecial cuſtom of the manor : inwhich caſe it is uſual» 
ly called the widow's free bench, 2 Black. 132. 

It is now ſettled, that of a fruſt eſtate a wife is not dow- 
able. 2 Ath. 526. 

Of lands which the huſband holdeth jointly with an- 
other, the wife ſhall not be endowed ; but where he holdeth 
in common, it is otherwiſe. Lit. ſect. 45. 

In the caſe of Broughton and Randal, T. 38 liz. the father 
and ſon were joint-tenants, to hold to them and the heirs 
of the ſon : they were both hanged out of the ſame cart at 
the ſame time; but becauſe the ſon (as was depoſed by wit- 
neſſes) ſurvived, as appeared by ſome tokens; namely, his 
ſhaking his legs; his widow thereupon demanded dower, 
and it was adjudged to her. Cro. Eliz. 503. 

Of common certain, a wife ſhall be endowed ; but of a com- 
mon without number in groſs, ſhe ſhall not be endowed; for 
as the heir would then have one portion of this common, 
and the widow another, and both without ſtint, the com- 
mon would be doubly charged. 1 I/. 32. 


The 
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The wife after the deceaſe of her huſband ſhall be endowed. 
By the ſtatute of magna charta, c. 7. the widow ſhall re- 
main in her huſband's capital manſion-houſe for forty days 
after his death, during which time her dower ſhall be aſ- 
ſigned. Theſe forty days are called the widow's qua- 
rantine. 

But where the certainty appeareth what lands or tene- 

ments the wife ſhall have for her dower, as was heretofore 
the caſe of dower ad gſtium ecclgſiæ, which was aſſigned to tlie 
woman at the church door at the time of her marriage; 
there the wife may enter after the death of her huſband, 
without aſſignment of any. But where the certainty ap- 
pears not, as to be endowed of the third part to have in 
ſeveralty, or the moicty according to cuſtom to hold in 
ſereralty; in ſuch caſes, the particular lands to be held in 
dower mult be aſſigned by the heir of the huſband, or his 
guardian; not only for the ſake of notoriety, but alſo to in- 
title the lord of the fee to demand his ſervices of the heir, 
in reſpect of the lands ſo held. If the heir, or his guardian, 
do not aſſign her dower within the term of quarantine, or 
do aſſign it unfairly, ſhe hath her remedy at law, and the 
ſheriff is appointed to aſſign it. 2 Black. 136. 
This great diſadvantage the wife hath, that ſhe cannot 
enter into her dower by the common law, but is driven to 
her writ of dower to recover the ſame; wherein ſometimes 
great _ are uſed! and therefore the well adviſed friends 
of the wite will provide for a jointure to be made to her. 
1 Infl. 32. | 

Upon which account, on preconcerted marriages, and in 
eſtates of conſiderable conſequence, tenancy in dower now 
very ſeldom happens; for the claim of the wife to her 
dower at the common law, diffuſing itſelf ſo extenſively, 
it became a great clog to alienations, and was otherwiſe in- 
convenient to families. Wherefore, ſince the diſufe of dow- 
er ad gſtium ecclefie, jointures have commonly been intro- 
duced in their ſtead, as a bar to the claim at common law, 
2 Black. 136. 

Of ſuch lands or tenements as 2were her huſband's at any time 
during the coverture. Unto dower three things do belong; 
viz. marriage, ſeiſin, and the death of the huſband, Con- 
cerning the ſeiſin, it is not neceſſary that the ſame ſhould 
continue during the coverture z for although the huſband 
aliencth the lands, yet his widow ſhall be endowed, But 
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it is neceſſary that the marriage do continue, for if it be dif. 
ſolved, the dower ceaſeth: but this is to be underſtood 
where the huſband and wife are divorced a vinculo matri. 
monii, as for conſanguinity or athnity; and not a meuſd et 
thoro, as for adultery. 1 Inf. 32. 

If the wife elope from her huſband, and goeth away, and 
tarrieth with her adulterer, ſhe ſhall loſe her dower, unleſs 
the huſband be reconciled to her, and permit her to cohabit 
with him. Bid. Thy 

The ſeiſin of the huſband for a tranſitory inſtant only, 
when the ſame act which gives him the eſtate conveys it 
alſo out of him again, (as where by a fine land is granted 
to a man, and he immediately renders it back by the ſame 
fine,) ſuch a ſeiſin will not intitle the wife to dower; for 
the land was merely in tranſitu, and never reſted in the 
huſband : but if the land abides in him for a (ſingle 
moment, it ſeems that the wife ſhall be endowed thereof, 
2 Black. 131. 

As to exchanges, 'the wife ſhall not be endowed both of 
the land given in exchange, and of the land taken in ex- 
change, although the huſband was ſeiſed of both; but ſhe 
may have her election to be endowed of which ſhe will, 
1 Inſt. 31. 

To hold to the wife in ſeveralty by metes and bounds. But of 
inheritances that are intire, and of which no diviſion can be 
made, ſhe ſhall be endowed in a ſpecial manner. As of a 
mill, ſhe ſhall not be endowed by metes and bounds, nor 
in common with the heir; but ſhe may be endowed of the 
third toll diſh, or of the mill, every third month. So ſhe 
ſhall be endowed of the third part of the profit of ſtallage, 
of the third part of the profits of a fair, of an office, of a 
dove cote, of a fiſhery, that is, every third fiſh, or every 
third caſt of the net; ſo of the third preſentation to an ad- 
vowſon ; of the third part of the profits of courts, fines, he- 
Tiots, and other ſervices ; ſo alſo of tithes; and the ſurcit 
endowment of tithes is of the third ſheaf; for what land 
ſhall be ſown is uncertain. 1 %. 32, 

And to her eſtate in dower there are the like incidents as 
to other life eſtates. She ſhall have eſtovers of houſebote, 
ploughbote, and haybote; but ſhall not be allowed to com- 
mit waſte. If ſhe ſows the land, and dies before harveſt, 
her executor ſhall have the crop. But if ſhe determine the 
eſtate by her own act, as by marrying again, ſhe ſhall * 
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be intitled to receive the crop. But if ſhe leaſes the eſtate 
to an under-tenant, who ſows the land, and ſhe marries 
before the corn is cut, this ſhall not deprive the under«te- 
nant of the crop, becauſe it was not in his power to prevent 
her marrying. 2 Black. 123. 


DRAWLATCHES, thieves, drawing the J/atch of the 
door; that is, entering privately to rob the houſe. 


DRENGAGE, was a ſervile tenure, and not freehold 
(as ſuppoſed by Sir H. Spelman ) ; for in Weſtmorland, in 
the reign of king Hen. 2. Sir Hugh Morui changed the ſer- 
vice from drengage to free ſervice ; which implies that it was 
not free before. In ſome parts of the ſaid county, the 
tenants gave one half of their lands, to have the other half 
made free from that ſervice. It ſeems to have been pure 
villenage, Drenges were the tenants who held by that 
ſervice, ; 


DROIT, right, is the higheſt writ of all other real writs 
whatſoever, and has the greateſt reſpect, and the moſt aſſured 
and final judgment; and therefore, is called a writ of right 
and in the old books droit. 1 Inſt. 158. Droit, droit, are 
words that ſignify a double right; both of property, and of 
poſſeſſion. Id. 266, 


DRUNKENNESS. By ſeveral ſtatutes in the reign 
of king James the firſt, every perſon convicted of drunken- 
neſs ſhall forfeit 5s. and for want of diſtreſs, ſhall be com- 
mitted to the ſtocks for fix hours: if he ſhall be again con- 
victed of the like offence, he ſhall be bound in a recogni- 
zance of 10 J. with condition, to be from thenceforth of 
good behaviour. And an alchouſe-keeper, convicted of 
drunkenneſs, ſhall, beſides the other penalties, be diſabled 
to keep any ſuch alehouſe for three years. 


Drunkenneſs excuſeth no crime; but he who is guilty of 


any crime whatever, through his voluntary drunkenneſs, 
ſhall be puniſhed for it as much as if he had been ſober 
for the law, conſidering how eaſy it is to counterfeitt his 
excuſe, and how weak an excuſe it is, (though real,) will 
not ſuffer any man thus to privilege one crime by another. 
I Haw. 2. 4 Black. 26. 


DUCES 


_ DUE 


DUCES TECUM, is a writ out of chancery, commanding 
a perſon to appear at a certain day in court, and to bring 
with him ſome writings, evidences, or other things, to be 
inſpected and examined in court. Regiſt. 


DUCKING STOOL. See Cvucxinsg Sroor.. 


DUELLING, or fingle combat, between any of the king's 
ſubjects, of their own heads, and for private malice or diſ- 
pleaſure, is prohibited by the laws of this realm; for in a 
ſettled ſtate, governed by law, no man, for any injury what- 
ſoever, ought to uſe private revenge. 3 Ist. 157. 

It is alfo againſt the law of nature, and of nations, for a 
man to be judge in his own cauſe; eſpecially, where fury, 
wrath, malice, and revenge, are the rulers of the judg- 
ment. Id. 

And although upon the ſingle combat no. death enſue, 
nor blood be drawn, yet the very combat for revenge is an 
affray, and a great breach of the king's peace; an affright 
and terror to the king's ſubjects; and is to be puniſhed by 
fine and impriſonment, and to find ſureties for the good be- 
haviour ; for it is with force and arms, and againſt the peace 
of our lord the king; and in reſpect of incroachment upon 
royal authority for revenge, it is againſt his crown and dig- 
nity. 1d. 158. 

And where one party kills the other, it comes within 
the notion of murder, as being committed by malice afore- 
thought ; where the parties meet avowedly with an intent to 
murder, thinking it their duty, as gentlemen, and claiming 
it as their right, to wanton with their own lives, and the 
lives of others, without any warrant for it, either hu- 
man or divine; and therefore the law hath juſtly 
fixed on them the crime and puniſhment of murder. 
4 Black. 199. 

But if two perſons fall out upon a ſudden occaſion, and 
agree to fight in ſuch a field, and each of them goeth to 
fetch his weapon, and they go into the field, and therein 
fight, and the one killeth the other, this is no malice pre- 
penſed ; for the fetching of the weapon, and going into the 
field, is but a continuance of the ſudden falling out, and the 
blood was never cooled : but if there were deliberation, as 
that they meet the next day, nay, though it were the ſame 
day, if there were ſuch a competent diſtance of time, that in 
3 h common 
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common preſumption they had time of deliberation, then it 
is murder. 3 Int. 51. 1 Hales Hift. 453. 

And the law ſo far abhors all duelling in cold blood, that 
not only the principal, who actually kills the other, but alſo 
his ſeconds, are guilty of murder, whether they fought or 
not. And it is holden, that the ſeconds of the party flain 
are likewiſe guilty as acceflaries. 1 Haw. 82. 


DUKE, is a name of dignity, and takes place next after 
the royal family. Among the Saxons, the name of dukes 
(duces) was frequent, and figaified, as among the Romans, 
the leaders or commanders of their armies: but after the 
Norman conqueſt, our kings themſelves continuing for 
many generations dukes of Normandy, they would not 
honour any ſubjects with that title, till the time of 
Edward the third; who, claiming to be king of France, 
and thereby loſing the ducal in the regal dignity, created 
his fon Edward the Black Prince, duke of Cornwall ; and 
many, of the royal family eſpecially, were afterwards raiſed 
to the ſame honour. In the reign of queen £#/izabeth, the 
whole order became extinct; but it was revived by her ſuc- 
ceſſor king James the firſt, in the perſon of George Villierr, 
duke of Buckingham; and in the ſucceeding reigns, many 
of the nobility have been advanced to that dignity. 
1 Black. 397. 


DUM FUIT INFRA ZETATEM, is a writ which lies 
for a perſon of full age, after having, when under age, alien- 
ed his lands. 


DUM FUT T NON COMPOS MENTIS, is a writ which 
lies for one who hath recovered his underſtanding, after hav- 
ing, when uon compos, aliened his lands; or for the heir of 
ſuch alienor. 


DUN, down, which termination hath varied into don, 
ſignifying a mountain, or high open place. So that the 
names of thoſe towns which end in don, were either built on 
hills, or near them, in open places. 


DUPLEX QUERELA, an eccleſiaſtical proceſs. See 
DovsLE QUaRREL. 


DUPLICITY, in pleading, See DovBLE PLA. 
t DURESS, 
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DURESS, is where one is wrongfully impriſoned, or re. 
ſtrained of his liberty contrary to law, till he executes a 
bond or other deed to another; or is threatened to be killed 
or maimed, if he do it not: and a deed ſo obtained is void 
in law. It js called dureſs, from tlie Latin durities ; of which 
there are two forts, dureſs of :mpriſonment, where a man 
actually loſes his liberty; and dureſs per miras, where the 
hardſhip is only zhreatened and impending. Dureſs per 
minas, or by threatening, is either for fear of the loſs of 
life, or elfe for fear of mayhem, or loſs of limb; and this 
fear muſt be upon ſufficient reaſon, and ſuch as may fall upon 
a conſtant man. A fear of battery, or being beaten, is not 
dureſs ; neither is the fear of having one's houſe burned, or 
one's goods taken away, or deſtroyed ; becauſe, in theſe 
caſes, a man may have ſatisfaction in damages; but no ſuit- 
able atonement can be made for the loſs of life or limb, 
1 Black. 130. | 


DYRGE, or dirge, a mournful ſong over the dead; from 
the Teutonic dyrte, laudare, to praiſe and extol; whence it is 
a laudatory ſong. Cowel. 


DYTENUM, a ditty or ſong; as, venire cum pleno dytenc, 
was to {ing harveſt home. Ken. Par. Ant. 320. 


cc _ 4. — 


ns. 


E A 


E“. Sax. the water or river. Hence this appellation is 
joined to the proper names of places, as Eaton, I in- 
chelſea, Cages, and other ſuch like. And in ſome parts of 
the North, the mouth of a river on the ſhore, between the 
high and low water mark, is till called the ea, 


EALDERMAN, elderman, was a man choſen to a place 
of ſuperiority, on account of his age and experience; as the 
ſenators were among the Romans. Hence the word alderman 
in corporations; and hence the word earl, which is only a 


contraction of ealderman, 


EARL, is a title of nobility, above a viſcount, and next 
below a marquis. He was anciently called fireman, yy 
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the earls had each of them the civil government of a ſeveral 
diviſion or ſhire, 

In Latin they are called comites (a title firſt uſed in the 
empire), becauſe they accompanied or attended the king. 
And after the Norman conqueſt, they were for ſome time 
called counts, from whence the ſhires are ſtyled counties to 
this dav. 1 8 5 

It is now become a mere title, they having nothing to do 
with the government of the county; which is now intirely 
devolved on the ſheriff, the earls deputy, or vice comes. 

Anciently, there was no earl but who had a ſhire or coun- 
ty for his earldom. But of later times, the number of earls 
greatly increaſing, they have ſometimos for their title ſome 
particular part of a _— town, village, or place of reſi- 
dence. Alfo, beſides theſe /oca/ earls, there are ſome per- 
ſonal and honorary, as earl marſhal of England, and others 
nominal, who derive their titles from the names of their 
families. | 
In writs, and commiſſions, and other formal inſtruments, 
the king, when he mentions any peer, of the degree of an 
ear}, uſually ſtyles him 7ru/fy and 4well-belaved couſin ; an ap- 
pellation as ancient as the reign of Hen. 4. who being either 
by his wife, his mother, or his filters, actually related or 
allied to every earl in the kingdom, artfully and conſtantly 
acknowledged that connexion in all his letters, and other 
ublic acts; from whence the uſage has deſcended to 
bis ſucceſſors, though the reaſon has long ago ceaſed. 
1 Black. 398. | 


EARNEST, called by the civilians arrha, is part of the 
_ paid down on a contract made. If neither the money 


paid, nor the goods delivered, nor tender made, it is no 


contract, and the owner may diſpoſe of the goods as he 
pleaſes 3 but if any part of the price be paid down, or any 
portion of the goods be delivered by way of earneſt, the pro- 
perty of the goods is bound by it. 2 Black. 3o. 


EASEMENT, is defined to be a ſervice or convenience 
which one neighbour hath of another, by charter or pre- 
ſcription, without profit; as a way through his land, a fink, 
a watercourſe, a waſhing place, or ſuch like. Kztch. 105. 
But a multitude of perſons cannot preſcribe for an eaſement, 


but for this they may plead com. Cro. Ja. 170. 
| EAVES- 
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EAVES-DROPPERS, are perſons that liſten under wins 


dows, or.eves or droppings of houſes, to liſten after dif. 
courſe, and thereupon frame ſlanderous and miſchievous 
tales. They are a common nuiſance, and preſentable at 
the court leet; or are indictable at the ſeſſions, and pu- 
niſhable by fine, and finding ſureties for their good behaviour, 
4 Black. 168. 


ECCLESIASTICAL COURT, is that which is holden 
by the king's authority as fupreme governor of the church, 
in matters which chiefly concern religion. Wood. b. 4. c. I. 

The juriſdiction of A eccleſiaſtical court is either valun- 
tary or contentious. I. Voluntary is, where there is no oppo- 
ſition, which conſiſts in viſiting churches, the clergy, and 
churchwardens of the ſeveral pariſhes and diſtricts; in grant- 
ing ſequeſtrations, inſtitution and induction to vacant bene- 
fices, licences, diſpenſations, probates of wills, adminif- 
trations of inteſtates effects, and the like. 2. Contentious; 

\ which is, where there is plaintiff and defendant, in cauſes of 
various kinds; as, profanation of the Lord's day, neglect of 
duty in miniſters, diſturbance of divine ſervice, providing 
books and ornaments for the church, jactitation of marriage, 
divorce, alimony, defamation, payment of tithes, mortuaries, 
ſynodals, procurations, dilapidations, reparation of churches, 
ſeats in churches, church rates, wills and adminiſtrations 
when conteſted, and many other ſuch like. Id. 

Ihe proceedings in the eccleſiaſtical court are regulated 
according to the practice of the civil and canon laws, or ra- 
ther according to a mixture of both, corrected and new mo- 
delled by their own particular uſages, and the interpoſition | 
of the courts of common law. For if the proceedings in the 
ſpiritual court be ever ſo regularly conſonant to the rules of 
the Roman law, yet if they be manifeſtly repugnant to the 
fundamental maxims of the municipal law uf this realm; as 
(for inſtance) if they require two witneſſes to prove a fact 
where one will ſuffice at common law, in ſuch caſes a pro- 
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| hibition will be awarded againſt them. 3 Black. 100. 
Their ordinary courſe of proceeding is, firſt, by citation, 
to call the party injuring before them. Then by /ibel, or 
articles drawn out in a formal allegation, to ſet forth the 
laintiff's ground of complaint. To this ſucceeds the de- 
endant's anſtuer upon oath. If he denies or extenuates the 
charge, then they proceed to proofs by witneſſes examined, 


and their depoſitions taken down in writing, by an — 
0 
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the court. If the defendant hath any circumſtances to offer 
in his defence, he muſt alſo propound them in what is called 
his defenſrve allegation, to which he is intitled in his turn to 
the plaintiff's anſwer upon oath, and may from thence pro- 
ceed to proofs as well as his antagoniſt. But a man is not 
obliged to anſwer upon oath to any matter which may charge 
himſelf with a criminal offence, When all the pleadings 
and proofs are concluded, they are referred to the conſide- 
ration, not of a jury, but of the judge, who takes informa- 
tion by hearing advocates on both ſides, and thereupon forms 
his interlocutory decree, or definitive ſentence, at his own diſ- 
cretion ; from which there generally lies an appeal, in the 
ſeveral ſtages and gradations, from the archdeacon to the 
biſhop, from the biſhop to the archbiſhop, and from the 
archbiſhop to the delegates. But by the ſtatute 25 Hen. 8. 
c. 19. if the decree be not appealed from in fifteen days, it 
is final. 1d. | 


EGYPTIANS. See GvesIEs. 
AN EJECTMENT, properly ſpeaking, lieth, where lands 


or tenements are let for a term of years, and afterwards the 
leſſor, reverſioner, remainder man, or any ſtranger, doth 
eject or ouſt the leſſee of his term: in this caſe, he ſhall have 

is writ of ejectment, to call the defendant to anſwer for 
entering on — lands ſo demiſed to the plaintiff for a term 
that is not yet expired, and ejecting him. And by this writ 
the plaintiff ſhall recover back his term, or the remainder of 
it, with damages. 3 Black. 199. 

Since the diſuſe of real aCtions, this manner of proceed- 
ing is become the common method of trying the title to lands 
or tenements. Id. 200. 

In ſtrictneſs, in order to maintain the action, the plain- 
tif muſt make out four points before the court, viz. zitle, 
kaſe, entry, and oufter. Firſt, he muſt ſhew a good ile in 
the leſſor, which brings the matter of right intirely before 
the court; then, that the leſſor, being ſeiſed by virtue of 
ſuch title, did make him the /eaſe for the preſent term; 
thirdly, that he, the leſſee or plaintiff, did enter or take poſ- 
ſeſſion in conſequence of fuch leaſe ; and then, laſtly, that 


the defendant ouſted or ejected him. Whereupon he ſhall 
have judgment to recover his term and damages ; and ſhall, 
in conſequence, have a writ of poſſeſſion, which the ſheriff 
is to execute, by delivering him the undiſturbed and peace- 
able poſſeſſion of his term. Id. 33. But 
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But as much trouble and formality were found to attend 
the actual making of the lea, entry, and ouſter, a new and 
more eaſy method of trying titles by writ of ejectment wag 
invented, which depends intirely upon a ftring of legal fic. 
tions; no actual /ea/e is made, no actual entry by the plain. 
tiff, no actual oyffer by the defendant ; but all are merely 
ideal, for the ſole purpoſe of trying the title. Id. | 
- To this end, on application to the court by the tenant in 
poſſeſſion to be made defendant in the action, it is allowed 
to him upon this condition, that he enter into a rule to con- 
feſs, at the trial of the cauſe, three of the four requilites for 
the maintenance of the plaintiff's action, viz. the /eaſe, entry, 
and cer; which requiſites, as they are wholly fictitious, 
ſhould the defendant put the plaintiff to prove, he muſt of 
- courſe be nonſuited for want of evidence; but by ſuch ſti- 
pulated confeſſion of leaſe, entry, and ouſter, the trial will 
now ſtand upon the merits of the title only. Id. 203, 4. 

The damages recovered in theſe actions, though for- 
merly their only intent, are now uſually (ſince the title has 
been conſidered as the principal queſtion) very ſmall and in- 
adequate, amounting commonly to one ſhilling or ſome other 
trivial ſum. In order therefore to complete the remedy, 
when the poſſeſhon has þeen long detained 'from him that 
has right, an action of treſpaſs alſo lies, after a recovery in 
ejectment, to recover the meſne profits which the tenant in 
poſſe ſſion hath wrongfully received; which action may be 
brought in the name of either the nominal plaintiff in the 
ejectment, or his leflor, - againſt the tenant in poſſeſſion, 
whether he be made party to the ejectment, or ſuffers judg- 
ment to go by default. Id. 2058. 

Such is the modern way, of obliquely bringing in queſtion 
the title to lands and tenements, in order to try it in this 
eollateral manner; a method which is now univerſally adopted 
in almoſt every caſe. It is founded on the ſame principle 
as the ancient writs of aſſize, being calculated to try the 
mere p9ſeſſory title to an eſtate, and hath ſucceeded to thoſe 
real actions, as being infinitely more convenient for attain- 
ing the end of juſtice; becauſe, the form of the proceeding 
being intirely fictitious, it is wholly in the power of the court 
to direct the application of that fiction ſo as to prevent fraud 
and chicane, and to diſcover the real truth of the title: the 
writ of ejectment and its nominal parties are judicially to be 
' conſidered as the fictitious form of an action really brought 


by the leſſor of the plaintiff againſt the tenant in poſſeſhon z 
invented, 


* © 0  o aJN i &% & & Geo > 


wo 


E JE 305 


invented, under the control and power of the court, for 
the advancement of juſtice in many reſpects; and to force 
the parties to go to trial on the merits, without being in- 
tangled in the nicety of pleadings on either fide. 3 Black. 205. 
Burr. Mansf. 668. | 

But a writ of ejectment is not an adequate means to try 
the title of all eſtates. For where the entry is taken away 
by difſeilin, deſcents, fines, and recoveries, and non-claim, 
no ejectment lies. So it doth not lie of an advowſon, a 
rent, a common, or other incorporeal hereditament (except 
for tithes, by virtue of the ſtatute of 32 H. 8. c. 7.); for on 
ſuch things whereon an entry cannot in fact be made, no 
entry ſhall be ſuppoſed by any fiction of the parties. Nor 
will an ejectment lie, where the detendant has been twenty 
years in poſſeſſion, by the ſtatute of limitations. For an 
ejectment is a poſſeſlory remedy, and only competent where 
the leſſor of the plaintiff may enter. Therefore it is always 
neceſſary for the plaintiff to thevr, that his leflor had a right 
to enter, by proving a poſſeilion within twenty years, or 
accounting for the want of it, under ſome ol the exceptions 
allowed by the ſtatute. Twenty years adverſe poſleiſion is a 
poſitive title to the defendant. It is not a bar only to the 
action or remedy of the phaintiff, but rather takes away his 
right of pofleſſion, and in that caſe the plaintiff will be 
driven to his writ of right. 3 Black. 206. Burr. Mansf. 119. 

The uſual courſe in practice is, to draw a declaration, 
and therein to feign a leaſe to a lefſee, or to him that would 
try the title; and to feign a caſual ejeEtor or defendant in 
the ſaid declaration; and then to deliver the declaration to 
the ejector named therein, who ſends or delivers it to the 
tenant in poſſeſſion, and gives him notice in writing at the 
bottom, or on the back thereof, to appear and detend his 
title; otherwiſe that he the feigned defendant will ſuffer 
judgment by default, whereby he the true tenant will be 
turned out of poſſeſſion. To this d-claration the true tænant 
may appear by his attorney, and conſent to a rule to make 
him defendant in the place of the caſual ejeor or ivigned 
defendant, and to confeſs a leaſe, entry, and ouſter, and at 


the trial to ſtand upon the title only. nd. b. 4. c. 4. 


Where the perſon himſelf cannot be come at, leaving a 
copy at his houſe with ſome perſon there, or if no one can 
be met with, affixing a true copy of it on the door, thall be 
deemed a good ſervice. Burr. Mans. 1116. 1181. 

Vol. I. | X EIGNE, 
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EIGNE, Fr. eldef!, or firſt-born; as baſtard eigne and nu. 
lier puiſne, are words uſed in our law, for the elder a baſtard, 
and the younger legitimate. 


EIRE, Fr. { ter, ) was the court of juſtices itinerant, who 
were ſent once in ſeven years with a general commiſſion into 
divers counties, to hear and determine ſuch cauſes as were 
termed pleas of the crown. 

The eire of the foreft, is the ſame as the court called the 
Juſtice ſeat, which was held once in three years by the juſtices 
itinerant of the foreſt. 


ELECTION, is when a man is left to his own free will 
to take or to do one thing or another, which he pleaſes. 

In all caſes, where ſeveral remedies are given, the law 
which gives the remedies to the party, gives him withal elec- 
tion to take which of the remedies he will. 1 1. 145. 

If a man grant by his deed a rent-charge to another, and 
the rent is behind, the grantee may chuſe whether he will 
ſue a writ of annuity for this againſt the grantor, or diſtrain 
for the rent behind; but he cannot do both. Litt. ſect. 219. 

Where election is given to ſeveral perſons, the firſt election 
made by any of them ſhal! ſtand. 1 If. 145. 

If a man grant a manor, except one cloſe called N. and there 
are two cloſes called by that name, one containing nine acres, 
and the other only three acres, the grantee ſhall not in this 
caſe chuſe which of the ſaid cloſes he will have, but the gran- 
tor {hall have election which cloſe ſhall paſs. 1 Leon. 268. 

But if one grants an acre of land out of a waſte or com- 
mon, and «doth not ſay in what part, or how to be bounded, 
the grantee may make his election where he will, 1 Leon. 30. 

If a man hath an election to do one of two things, and 
one of them becomes impoſſible, he muſt at his peril do the 
other. I Lill. Abr. 506. 

A perſon who hath brought a civil action for an injury, 
ſhall not be ſuffered to proceed criminally by way of informa- 
tion at the ſame time, but ſhall make his election in 
which method he will proceed, before the court will enter 
into the criminal complaint, Burr. Mansf. 720. 

If a bill in equity be brought, whilſt an action at law is 
carrying on upon the ſame account, the lord chancellor will 
oblige the plaintiff to make his eleCtion in which way he will 


proceed. 2 Atk. 166. 
But where a creditor ſues an executor at law, and at the 


ſame time files his bill againſt him in equity, the court will 
not 
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not require him to make his election, in caſe the executor is 
attempting to prefer other creditors before him, by con- 
feſſing judgments to them. Barn. Cha. Ca. 278. 


ELEGIT, is a writ of execution, which is given by the 
ſtatute 13 Ed. 1. c. 18. either upon a judgment for debt or 
damages, or upon the forfeiture of a recognizance taken in 
the king's court. 1 ff. 289. 


By the common law, a man could only have ſatisfaction 


of goods, chattels, and the preſent profits of lands, by the 
writs of —— or leuari facias ; but not the poſſeſſion 
of the lands themſelves : ſo that if the defendant aliened his 
lands, the plaintiff was ouſted of his remedy. The ſtatute 
therefore granted this writ, which is called ay elegit, be- 
cauſe it is in the election of the plaintiff whether he will ſue 
out this writ or one of the former. 3 Black. 418. 

By this writ the ſheriff ſhall deliver to the plaintiff all 
the goods and chattels of the debtor (except oxen and beaſts 
of the plough), and a moiety of his lands: and ii muſt be 
done by an inqueſt to be taken by the ſheriff. 1 I. 289. 

The other moiety of the lands was originally reſerved for 
the lord to diſtrain for his ſervices. And hence it is, that 
to this day copyhold and other like cuſtomary lands are 
not liable to be taken in execution upon a judgment. 
3 Black. 418, 9. 


This execution, or — of lands by elegit, is of ſo high 


a nature, that after it the body of the defendant cannot be 
taken. But if execution can only be had of the goods, be- 
cauſe there are no lands, and ſuch goods are not ſufficient 
to pay the debt, a writ may be had to take the body of the 
defendant. 1d. 419. 

During the time that the plaintiff holds the lands ſo de- 
livered to him, he is called tenant by elzgit. Yet he hath 
only a chattel intereſt therein; and therefore it ſhall not go 
to his heir, but to his executor, who is intitled to the debt, 
for the payment whercof this land is a remedy or ſecurity, 
2 Black, 161. 


ELISORS (eleFors ), are two perſons appointed by the 
court to return a jury, when the ſheriff and the coroners 
have been challenged as incompetent. In this caſe, the eli- 
ſors return the writ of venire directed to them, with a panel 
of the jurors names. And their return is final, no chal- 
lenge being allowed to their array. 3 Black. 354. 


X 2 ELOIGNE, 


ELOIGNE (Fr. eigne, elongata ), is when the ſheriff, to 


a writ of replevy, returns that the goods are elongata, car- 
ried a long way off, to places to him unknown; in which 
caſe, the party replevying ſhall have a writ of capias in vi- 
thernam, a term which ſigniſies another or reciprocal diſtreſs 
of the goods of the diitrainor, in licu of the diſtreſs for- 
merly taken by him, and eloigned or withheld from the 
owner: ſo that here is now diſtreſs againſt diſtreſs, one 
being taken to anſwer the other, by way of repriſal, and as 
a puniſhment for the illegal behaviour of the original dif 
trainor, For which reaſon, goods taken in 4vithernam can— 


not be replevicd, till the original diſtreſs is forthcoming. 
3 Black. 148. 


ELOPEMENT, is where a married woman, of her own 
accord, goes away and departs from her huſband, and lives 
with an a«ulterer. A woman thus leaving her huſband is 
ſaid to elgfe; and in this caſe her huſband is not obliged to 
allow her any alimony out of his eſtate, nor ſhall he be 
chargeable ior neceſſarics for her; and, where the ſame is 
notorious, whocyer gives her credit doth it at his peril. 


EMBARGO, is a prohibition upon ſhipping not to go 
out of any port. This the king can enjoin in time of war by 
virtue of his prerogative z but, in time of peace, this may not 
be done witliout an act of parliament. 1 Black. 271. 


EMBLEMENTS, ſignify properly the profit of land ſown; 
but the word is ſometimes uſed more largely, for any pro- 
ducts that ariſe naturally from the ground; as corn, fruit, 


and the like. 


If the leſſee, being tenant at will, ſow the land, and the 
leflor after it is ſown, and before the corn is ripe, put him 
out; yet the leſſee ſhall have the corn, becauſe he knew not 


at what time the leflor would enter upon him. Otherwiſe 


It is, if tenant for years, who knows the end of his term, 
ſows the land, and his term ends before the corn is ripe in 
this caſe the lefior or he in reverſion ſhall have the corn, be- 
cauſe the leflee knew the certainty of his term, and when it 
would end. Litt. 68. 

And the reaſon why the tenant at will ſhall have the corn 
is, becauſe his eſtate is uncertain ; and therefore, leſt the 
ground thould be unmanured, which would be hurtful to 
the public, he ſhall reap the crop which he ſowed in peace, 

12 : although 
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although the leſſor determine his will before it be ripe. And 


ſo it is if he ſet roots, or ſow hemp, or flax, or any other 
annual profit; if, after the ſame be planted, the leſſor ouſt 
the leſlce, or if the leſſee die, yet he or his executors ſhall 
have that year's crop. But if he plant young ſruit trees, or 
young oaks, aſhes, elms, or the like, or ſow the ground 
with acorns, there the leſſor may put him out notwithitand- 
ing, becauſe they will yield no annual profit. 

So if tenant for /ife ſows the ground, and dies, his execu- 
tors ſhall have the corn, becauſe his eſtate was uncertain, 
and determined by the act of Gad. 

But if a woman that holds land during her wwidowhood ſows 
the ground, and taketh hulband, the leJor ſhall have the 
corn, becauſe the determination of her eſtate grew by her 
own act. 

If a man ſeiſed of lands in fee hath ifſue a daughter, and 
dieth, leaving his wife enſient with a fon, the daughter 
ſows the ground, the ſon is born, yet the daughter ſhall have 
the corn, becauſe her eſtate was lawful, and defeated by 
the act of God. 

Where, there is a right to emblements, ingreſs, egreſs, 
and regreſs, are allowed by law to enter, cut, and carry 
them away, when the eſtate is determined. 1 1. 55. 
2 Inſt. 81. 1 RolPs Abr. 727. 


EMBRACERY, is an attempt to corrupt or influence a 
jury, or any way incline them to be more favourable to the 
one ſide than the other, by money, promiſes, letters, threats, 
or perſuaſions ; whether the juror on whom ſuch attempt is 
made give any verdict or not, or whether the verdict given 
be true or falſe. 1 Haw. 259. 

The puniſhment of an embraceor is by fine and impri— 
ſonment z and for the juror ſo embraced, if it be by taking 
money, the puniſhment is (by divers ſtatutes) perpetual in- 
famy, impriſonment for a year, and forfeiture of tenfold the 
value. 4 Black. 140. 


EMBRING DAYS (from emlers, aſhes), are certain ex- 
traordinary days of faſting, wherein, by way of greater hu- 
n.liation, the people ſate in aſhes; who being at the ſame 
time habited in the coarſer kind of cloth, are repreſented as 
repenting in ſackcloth and aſhes, 


ENDOWMENT (Lat. ds, d-wwer), is the widow's por- 
tion; being a third part of all the frechold lands and tene- 
A 3 ments 
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ments of which her huſband was ſeiſed at any time during 
the coverture. Of lands, not freehold, her portion varies 
according to the cuſtom in different places. Sometimes the 
word endowment is uſed metaphorically for an aſſignment of 
a proviſion for a clergyman on erecting a church or chapel ; 
and more particularly it was a portion of tithes ſet out for a 
vicar towards his perpetual maintenance when the benefice 
was appropriated to ſome of the religious houſes. 


ENGLESCHIRE, was anciently an amercement on the 
murder of a Dane by an Engliſhman. It was introduced by 
king Canute, to prevent his countrymen, the Dares, from 
being privily murdered by the Engliſh ; and was afterwards 
continued by William the Conqueror, for the like ſecurity 
to his Normans. And, therefore, if, upon inquiſition had, it 
appeared that the perſon found ſlain was an Engl;/oman, 
the country was excuſed from this burden. But this was 
aboliſhed by the ſtatute 14 Ed. 3. c. 4. which enacts, that 
becauſe many miſchiefs have happened in divers counties, 
which had no knowledge of preſentment of Engleſchire, 
whereby the commons of the counties were often amerced 
before the juſtices in eyre; therefore no juſtice errant from 
hencefo#h ſhall put in any article of — renoagald of Engleſ- 
chire, againſt the commons of the countics or any of them, 
but the ZEngle/chire and preſentment of the ſame be wholly 
out and void for ever, ſo that no perſon by this cauſe may 
be henceforth impeached. 

According to ſome authors, Engle/chire was the proof that 
the party flain was an Eugliſuman. Bract. lib. 3. tr. 2. c. 15. 
Fleta, /. I. c. 30. | | 


ENGLISH TONGUE. By the 4 G. 2. c. 26. & 6G. 2. 
c. 14. all law proceedings (except technical words) ſhall be 
in the Ergli/þ language, and written in a common legible 
hand and character, and not in any hand commonly called 
court hand, on pain of 50. to him who ſhall ſue for the ſame. 


ENTRY into lands is, where the legal owner takes poſ- 
ſeſlion againſt another who hath entered without any right 
at all. Ia this caſe, the party intitled, without the forma- 
lity of bringing his action, may enter peaceably upon the 
land, declaring that thereby he takes poſſeſſion 3 or he may 
enter on any part of the land in the ſame county, declaring 
it to be in 4 name of the whole; but if it lie in different 
counties, he muſt make different entries. 3 Black. 174. 
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If the claimant be deterred from entering by menaces or 
bodily fear, he may make claim as near to the eſtate as he 
can, with the like forms and ſolemnities : which claim is in 
force for a year and a day only. And therefore this claim, 
if it be repeated once in the ſpace of every year and day 
(which is called continual claim), has the ſame effect with, 
and in all reſpects amounts to, a legal entry. Id. 175. 

But if the diſſeiſor die, and the lands deſcend to his iſſue, 
this rakes away the entry of the right owner, becauſe the 
law caſts the lands upon the iſſue by force of the deſcent: 
and therefore as the iſſue comes to the lands by courſe of 
law, and not by his own act, the law ſo far protects his 
title, that it will not ſuffer his poſſeſſion to be deveſted, till 
the claimant hath proved a better right. Id. 176. 


ENTRY, writ of, is a writ directed to the ſheriff, re- 
quiring him to command the tenant of the land, that he 
render to the demandant the premiſes in queſtion, or appear 
in court on ſuch a day, and ſhew why he hath not done it. 
And this is what is called, from the emphatical words in 
the writ, precipe quod reddat. Of this writ there are four 
kinds: 1. A writ of entry /r diſſeiſin, that lieth for the diſ- 
ſeiſee againſt the diſſciſor, upon a diſſeiſin done by himſelf 
and this is called a writ of entry in the nature of an aſſize. 
2. A writ of entry ſur difſeiſin in the per, for the heir by 
deſcent, who is ſaid to be in the per, as he comes in by his 
anceſtor. 3. A writ of entry /r diſſeiſin in the per and cui, 
where the feoffee of a diſſeiſor maketh a feoffment over to 
another; and then the form of a writ is, that the tenant 
had no title to enter, but by a prior alienee, t whom the 
intruder demiſed it. 4. A writ of entry ſur diſſeiſin in the 
pot, which lies when after a diſſeiſin the land is removed 
from hand to hand in caſe of a more remote ſeiſin, rrhere- 
unto the other three degrees do not extend. 1 1nft. 238. 

But all theſe writs are now entirely out of uſe; only the 
forms of them are preſerved in the practice of common re- 
coveries. But the title of lands is now ulually tried upon 
actions of ejectment or treſpaſs. 


EQUES AURAT Us, is a knight ſo called from the gilt 
ſpurs that he wore. Hence in ancient charters, by way of 
a quit-rent, the tenant was bound to render to the lord 


yearly a pair of gilt ſpurs. 
fg X 4 EQUITY, 
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EQUITY, is a conſtruction made by the judges, that 
caſes out of the letter of a ſtatute, yet being within the ſame 
miſchief or cauſe of making of the ſame, ſhall be within the 
ſame remedy that the ſtatute provideth. And the reafon 
hereof is, for that the law maker could not poſſibly ſet down 
all caſes in expreſs terms. 1 Inf. 24. For example: The 
ſtatute of G/auceier gives action of waite againſt him that 
holds lands for life or years; and by the equity thereof a 
man ſhall have action of waſte againſt a tenant that holds 
but for one vear or half a year, which is without the words 
of the act, but within the meaning of it; and the words 
that enact the one do by equity enact the other. T. J. 303. 
In like manner, a caſe out of the miſchief is out of the 
meaning of the law, though it be within the letter of it, 
2 Injt. 106. 


EQUITY OF REDEMPTION. In ſtrictneſs of law, 
if money lent upon a mortgaged eſtate be not paid at the 
day, the eſtate becomes abfolutely forfeited, But herein 
the courts of equity have interpoſed: and if the eſtate be 
of greater value than the ſum lent thereon, they will allow 
the mortgagor at any reaſonable time to re-ca!l or redeem 
his eſtate, paying to the mortgagee his principal, intereſt, 
and coſts. Which advantage, allowed to mortgagees, is 
called the eguity of redemption. But, on the other hand, the 
mortgagee may either compel the ſale of the eſtate, in 8 
to get the whole of the money immediately, or elle call upon 
the mortgagor to redeem his cſtate preſently or, in default 
thereof, to be for ever fre: chſed from redeeming the fame; 
that is, to loſe the equity of redemption without poſlibility 
of recall. Alſo, in ſome caſes of fraudulent mortgages, the 
fraudulent mortgagor forteits ali equity of redemption whats 
ſoever. 2 £lack. 158, 9. 


ERROR, writ of, lies for: ſome ſuppoſed miſtake in tlie 
proceedings of a court of record; for to amend errors in an 
inferior court not of record, a writ of falſe judgment lies. 
A writ of error lies only upon matter of lu ariſing upon 
the face of the proceedings, ſo that no evidence is required 
to ſubſtantiate or ſupport it; and there is no method of re- 
veriing an error in the determination of fas, but an nu 
(which is now out of uſe), or by a new trial, which is now 


the common practice. This writ lies from the inferior courts 
of 


ELF 313 


ef record in England into the king's bench, and from the 
king's bench in Ireland to the king's bench in England. It 
may likewiſe be brought from the common pleas at A- 
minſter to the king's bench, and then from the king's bench 
the cauſe is r:moveable to the houſe of lords. From pro- 
ceedings on the law fide of the exchequer, a writ of error 
lies into the court of exchequer chamber before the lord 
chancellor, lord treaſurer, and the judges of the courts of 
king's bench and common pleas, and from thence to the 
houſe of lords. From proceedings in the king's bench in 
debt, detinue, covenant, account, cate, ejectment, or treſpaſs, 
originally begun there by bill (except where the king is party), 
it lies to the exchequer chamber, before the juſtices of 
common pleas and barons of the exechequer, and from thence 
alſo to the houſe of lords : but where the proceedings in the 
king's bench do not firſt commence therein by bill, but by 
original writ ſued out of chancery, the writ of error then 
lies, without any intermediate ſtage of appeal, directly to 
the houſe of lords, the final reſort for the deciſion of every 
civil action. 3 Black. 406. 


ESCAPE: 

1. An eſcape is, where one that is arreſted gaineth his 
liberty, before he is delivered by courſe of law. T. I. 

2. Eſcapes are either in cini or criminal eaſes; and in 
both reſpects, eſcapes may be diſtinguiſhed into vo/untary and 
negligent ; voluntary, where it is with conſent of the keeper 
neg/igent, where it is for want of due care in the keeper. 

3. In civil caſes: After the priſoner hath been ſuffered 
voluntarily to eſcape, the ſheriff can never after retake him, 
but the ſheriff muſt anſwer for the debt: but the plaintiff 

may retake him at any time. In the cafe of a negligent 
eſcape, the ſheriff, upon freſh purſuit, may retake the priſo- 
ner; and the ſheriff ſhall be excuſed, if he hath him again 
before any action brought againſt himſelf ſor the eſcape. 

When a defendant is once in cuſtody in execution, upon 
a cepias ad ſatisfaciendum, he is to be kept in cloſe and ſafe 
cuſtody; and if he be afterwards ſeen at large, it is an 
eſcape z and the plaintiff may have an action thereupon for 
his whole debt : for though upon arreſts, and what is called 
meſue proceſs, being ſuch as intervenes between the com- 
mencement and end of a ſuit, the ſheriff, till the ſtatute 
8& 9 IW. c. 27. might have indulged the defendant as he 


pleaſed, ſo as he produced him in court to anſwer the plain- 
tir 
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tiff at the return of the writ; yet, upon a taking in execy. 
tion, he could never give any indulgence; for in that caſe 
confinement is the whole of the debtor's puniſhment, and of 
the ſatisfaction made to the creditor. 3 Black. 415, 6. 

A reſcue of a priſoner in execution, either going to gaol 
or in gaol, or a breach of priſon, will not excuſe the ſheriff 
from being guilty of and anſwering for the eſcape ; for he 
ought to have ſuſſicient force to keep him, ſeeing he may 
command the power of the county. Id. 416. 

4. In criminal caſes : An eſcape of a perſon arreſted, by 
eluding the vigilance of his keeper before he is put in hold, 
is an offence againſt public juſtice, and the party himſelf is 
puniſhable by fine and impriſonment: but the officer per- 
mitting ſuch eſcape, either by negligence or connivance, is 
much more culpable than the priſoner, who has the natural 
defire of liberty to plead in his behalf. Officers therefore, 
who after arreſt negligentiy permit a felon to eſcape, are alſo 
puniſhable by fine: but voluntary eſcapes amount to the ſame 
kind of offence, and are puniſhable in the ſame degree, as 
the offence of which the priſoner is guilty, and for which 
he is in cuſtody, whether treaſon, felony, or treſpaſs ; and 
this, whether he were actually committed to gaol, or only 
under a bare arreſt. But the officer cannot be thus puniſhed, 
till the original delinquent is actually found guilty or con- 
victed by verdict, conſeſſion, or outlawry, otherwiſe it might 
happen that the oflicer ſhould be punithed for treaton or 
felony, and the party eſcaping, turn out to be an innocent 
man. But before the conviction of the principal party, the 
officer thus neglecting his duty may be fined and imprifoned 
for a miſdemeanor. 4 Black: 129. 

By the ſtatute 16 G. 2. c. 31. to convey to any perſon in 
cuſtody for treaſon or felony any arms, inſtrument of eſcape, 
or diſguiſe, without the knowledge of the gaoler, though 
no eſcape be attempted ; or any way to aſſiſt ſuch priſoner to 
attempt an eſcape, though no eſcape be actually made, is 
felony and tranſportation for ſeven years : or if the priſoner 
be in cuſtody for petit larceny, or other inferior offence, or 
charged with a debt of 1001. it is then a miſdemeanor, pu- 
niſhable by fine and impriſonment, 


ESCAPE WARRANT, is where a perſon committed or 
charged in cuſtody in the king's bench or Fleet priſon, in 
execution, or on meſne proceſs, goes at large; then an oath | 


thereof made before a judge of the court where the action 
#53 vas 
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was brought, a warrant ſhall be iſſued, directed to all the 


(heriffs and other officers throughout Eugland, to retake the 
priſoner, and commit him to gaol where taken, there to re- 


main till the debt ſhall be ſatisfied. 
ESCHEAT, from the French eſchoir, to happen, ſignifies 


chance or accident, and in our law denotes an obſtruction 
of the courſe of deſcent, and a conſequent determination of 
the tenure, by ſome unforeſeen contingency ; in which caſe, 
the land naturally reſults back, by a kind of reverſion, to 
the original grantor, or lord of the fee. 2 Black. 244. 

Eſcheat happens cither for .avant of heirs of the perſon laſt 
ſeiſed, or by his attainder for a crime by him committed; 
in which latter caſe, the blood is tainted, ſtained, or cor- 
rupted, and the inheritable quality of it is thereby extin- 

iſhed. 

Eſcheat whereby the deſcent is impeded for want of heirs 
is, where the tenant dies without any relations on the part 
of any of his anceſtors, or where he dies without any rela- 


tions of thoſe anceſtors, paternal or maternal, from whom 
his eſtate deſcended ; or where he dies without any relations 


of the whole blood. Baſtards alſo are incapable of inherit- 
ance ; and therefore if there be no other claimant than ſuch 
illegitimate children, the land ſhall eſcheat to the lord : and, 
as baſtards cannot be heirs themſelves, ſo neither can they 
have any heirs but thoſe of their own, bodies; and therefore 
if a baſtard purchaſe lands, and dies ſeiſed thereof without 
iſſue and inteſtate, the land ſhall eſcheat to the lord of the 
fee. Aliens alſo, that is, perſons born out of the king's al- 
legiance, are incapable of taking by deſcent ; and, unleſs 
naturalized, are alſo incapable of taking by purchaſe ; and, 
therefore, if there be no natural-born ſubject to claim, ſuch 
lands in like manner ſhall eſcheat. 

By attainder for treaſon or other felony, the blood of the 
perſon attainted is ſo far corrupted, as to be rendered no 
longer inheritable. But in this caſe a difference is to be noted, 
between forfeiture of lands to the king, and cheat to the lord 
of the fee. Before the introduction of feuds, part of the 
puniſhment for ſuch offence was forfeiture of lands to the 
crown; afterwards, eſcheats being introduced in conſequence 
of the feudal tenure, they operated in ſubordination, as it 
were, to this more ancient and ſuperior law of forfeiture. 

The doctrine of eſcheat upon attainder is properly this; 


that the blood of the tenant, by the commiſſion of any felony 
(under 


— 
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(under which denomination all treaſons were formerly com. 
prized), is corrupted and ſtained, and the original donation 
of the feud is thereby determined, it being always granted 
to the vaſal on the implied condition of his well demeaning 
himſelf. In conſequence of which corruption and extinction 
of hereditary blood, the land of all felons would immediately 
reveſt in the lord, but that the ſuperior law of forfeiture in- 
tervenes, and intercepts it in its paſſage; in caſe of treaſon, 
for ever; in caſe of other felony, for only a year and a day; 
after which time it goes to the lord in a regular courſe of 
eſcheat. | 

As a conſequence of this doctrine of eſcheats, all lands of 
inheritance immediately reveſting in the lord, the wife of the 
felon was liable to loſe her dower, till the ſtatute 1 Ed. 6. 
c. 12, enacted, that albcit any perſon be attainted of mif- 
priſion of treaſon, murder, or felony, yet his wife ſhall enjoy 
her dower. But ſhe has not this indulgence where the an- 
cient law of forfeiture operates; for it is provided by the 
ſtatute 5 & 6 Id. 6. c. 11. that the wife of one attainted of 
high treaſon ſhall not be endowed at all. 2 Þ/ack. c. 15. 


ESCHEATOR, was an officer appointed in every county, 


whote employment was, in caſe of the death of any of the 
king's tenants in capite, to take the lands into the king's 
hands, and to inquire by a jury, how much land ſuch tenant 
held, what was the yearly value thereof, who was his heir, 
and of what age, that the king might be anſwered of the 


. wardſhip and marriage of ſuch tenant, if he or the were 


within the age appointed by law. * 


ESCROW, is a deed delivered, not to the grantee, but 
to a third perſon, to hold till ſome conditions be performed 
on the part of the grantee ; in which caſe, it 1s not delivered 
as a deed, but as an efcrow ; that is, as a /crow! or writing, 
which is not to take effect as a deed, till the conditions be 
performed ; and then it is a deed to all intents and purpoſes. 


2 Black. 307. | 
ESCUAGE, ſcutagium, ſervice of the ſhield, was where 


a man holding lands by knights ſervice was obliged to attend 


the king perſonally in his wars; and was afterwards changed 


into a pecuniary compenſation. 1 1. 68. 


ESPLEES Cerpletiæ, from expleo ), are the products which 
ground or land yield, as the hay of the meadow, the * 
0 
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of the paſture, corn of the arable, rents and ſervices. So of 
an advowſon, the taking of tithes in groſs by the parſon ; 
of wood, the ſelling of wood; of an orchard, the fruits 
rowing there; of a mill, the taking of toll: - theſe, and 
ſuch like iſſues are termed eſþlees. In a writ of right of land, 
of an advowſon, or the like, the demandant ought to allege 
in his count, that he or his anceſtor took the eſplees of the 
thing in demand; otherwiſe the pleading will not be 
good. TS 


ESQUIRE, eſcuyer, ſertarius, called by the Saxons /chilt 
lnaben ¶ ſhield-knave, the word nave having anciently ſignified 
fervant ), is a name of dignity, next above the common title 
of gentleman, and below a knight. Heretofore it ſignified 
one that was attendant, and had his employment as a ſervant, 
waiting on ſuch as had the order of knighthood, bearing their 
ſhields, and helping them to horſe, and ſuch like. And 
this title is of that nature with us now, that to whomſoever 
either by blood, or place in the ſtate, or other eminency, we 
conceive ſome higher attribute ſhould be given than the ſole 
title of gentleman, knowing yet that he hath no other ho- 
norary title legally fixed on him, we uſually ſtyle him an 
eſquire, in ſuch paſſages as require legally that his degree or 
[tate be mentioned. Sl. Tit. of Honour. 

Mr. Camden reckons up four ſpecies of efquires, particu- 
larly regarded by the heralds: 1. The eldeſt ſons of knights, 
and their eldeſt ſons, in perpetual ſucceſſion. 2. The eldeſt 
tons of younger ſons of peers, and their eldeſt ſons, in like 
perpetual ſucceſſion. Both of which ſpecies are eſquires by 
birth. 3. Eſquires created by the king's /etters patent, or 
other inveſtiture, and their eldeſt ſons. 4. Eſquires by vir- 
tue of their e, as juſtices of the peace, and others who 
bear any office of truſt under the crown. 

Thoſe which were created by patent or inveſtiture, were 
called eſquires of the king, and wore a collar of SS. and had 
a pair of ſilver ſpurs (by way of diſtinction from the knights, 
who had gilt ſpurs), and they attended upon the king in war, 
and carried his ſhield before him. 

Unto theſe may be added all Ji and foreign peers, and 
alſo the eldeſt ſons of peers of Great Britain; for all theſe 
are only eſquires in our law, and muſt be fo named in all 
legal proceedings. 1 Black. 406. 


ESSOIN, Muium, is derived of the French efonier, or 
ner, which ſigniſies to excuſc; fo as an Sun, in legal 


underſtanding, 
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underſtanding, is an excuſe of a default by reaſon of ſome 
impediment or diſturbance, and is as well for the plaintiff a3 
for the defendant, and is all one with that which the civi. 
lians call excuſatio: It is a craving of further time. Of 
eſſoins there have been five kinds: I. De ſervitio regis. 2, In 
terram ſanctam. 3. Ultra mare. 4. De malo lecti. 5, De 
malo veniendi ; and this is the common eſſoin. 2 J. 125. 
The eſſoin day in court is regularly the firſt day of the term, 
but the fourth day after is allowed of favour. M oad. b. 4. c. 1, 


ESTATE, in lands, tenements, and hereditaments, ſg. 
niſies ſuch intereſt as the tenant has therein: ſo that if a man 
grant a/ his e/late to ſuch an one and his heirs, every thing 
that he can poſſibly grant ſhall paſs thereby. It is called in 
Latin fatus, ſignifying the condition or circumſtance in which 
the owner ſtands with regard to his property. 2 Black. 103, 


ESTOPPEL, is fo called becauſe thereby a man is topped 
or concluded from ſaying any thing againſt his own act. Of 
eſtoppels there are three kinds; by matter of record; by 
matter in writing; and by matter without writing. 1. By 
matter of record; as by letters patent, fine, recovery, plead- 
ing, taking of continuance, confeſſion, imparlance, warrant 
of attorney, admittance. 2. By matter in writing; as by 
deed indented, by making of an acquittance by deed indent- 
ed or deed poll, by defeaſance by deed indented or deed 
poll. 3. By matter without writing; as by livery, by entry, 
by acceptance of rent, by partition. 1 nf. 352. 

Every eſtoppel ought to be reciprocal z that is, to bind 
both parties : and this is the reaſon that regularly a ſtranger 
ſhall neither take advantage nor be bound by eſtoppel. Pri- 
vies in blood as the heir, privies in eſtate as the feoffee or 
leſſee, privies in law as the lord by eſcheat, tenant by the 
curteſy, tenant in dower, the incumbent of a benefice, and 
others that come under by act in law, or in the poſt, ſhall 
be bound by and take advantage of eſtoppels. 1d. 

If a man is bound in an obligation by a wrong name, and 
afterwards is ſued by that name on the obligation, he ſhall 
not be received to ſay in abatement that he is miſnamed, but 
ſhall anſwer according to the obligation, though it be wrong: 
and foraſmuch as he is the ſame perſon that was bound, 
he is eſtopped and forbidden in law to ſay contrary to his 
own deed ; otherwiſe he might take advantage of his own 


- wrong, which the law will not ſuffer. T. L. 


11 ESTOVERS, 
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ESTOVERS (from eftoffer, to furniſh), is a liberty of 
taking 1 wood for the uſe or furniture of a houſe or 
farm. And this any tenant may take from off tie land 
let or demiſed to him, without waiting for any leave, aſſign- 
ment, or appointment of the leſſor, unleſs he be reſtrained 
by ſpecial covenant to the contrary. 2 Black. 35. 

Alſo in a divorce between huſband and wife, where the 
law allows unto her alimony but of her huſband's eſtate, 
this is ſometimes called her efovers : for which, if harefuſes 
payment, there is (beſides the ordinary proceſs of excommu- 
nication) a writ at common law de efloveriis habendis, in or- 
der to recover it. 1 Black; 441. 

/ 


ESTRAYS, are ſuch goods as are found in any manor 
or lordſhip, and no man knows the owner of them: in 
which caſe they belong to the king, or to the lord of the 
manor by ſpecial grant from the crown. 1 Black. 297. 

But in order to veſt an abſolute property in the king, or 
his grantee, they muſt be proclaimed in the church and two 
market towns next adjoining to the place where they are 
found ; and then, if no man claim them within a year and 
day after ſuch proclamation, the owner hath loſt all further 
property therein: but if they be not proclaimed, the owner 
may take them again at any time. I. 

Any animal may be eſtray, that is by nature tame or re- 
claimable, and in which there is a valuable property, ſo as 
that the ſame may be a ſufficient pledge for the expence of 
the lord of the franchiſe in keeping them the year and day. 
For he that takes an eſtray is bound, ſo long as he keeps it, 
to feed it and keep it from damage, and may not uſe it by 
way of labour, as to ride an horſe or the like, but 1s hable 
to an action for ſo doing. Yet he may milk a cow, or do 
any thing which tends to the preſervation, and is for the be- 
nefit of the animal. Id. 298. 

An eſtray ought to be put in ſome ſeveral ground in ſome 
open place, and not in any covert of wood, that the owner 
may have a view of it; for if it be in covert, the property 
: not changed, though it be there a year and a day. 

ich. 23. 

The 3 if it be within the year and day, may take 
it without telling any marks, or making proof of property; 
but this may be done upon the trial, if conteſted. 2 Salk. 686. 

And the lord ought to make a demand of what the amends 
ſhould be; and then if the owner thinks the demand un- 
reaſonable, 
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reaſonable, he may tender ſuſſicient amends ; and if the lord 
ſhall not accept it, this ſhall be ſettled by the jury upon trial, 
But it is enough in this caſe to tender amends generelly, 
without expreſſing any certain ſum. For this diſfers from 
the tender of amends for treſpaſs, where, if a man pleads a 
tender, he mult ſhew what he tendered, and the law puts 
this dithiculty upon him, becauſe he is the wrong doer : but 
the owner of the ſtray is no wrong doer; and he cannot know 
how long his beaſt hath been in the lord's cuſtody, nor ho 
much will make a proper ſatisfaction. Id. | 
If the eſtray within the year ſtray out of the manor, the 
lord may chaſe it back, unleſs it be ſeiſed by another lord 
who hath eſtrays; but if it be ſeiſed by ſuch other lord, the 
firſt hath no poſſibility of recovering it, for until the year 
and day be paſt, he hath no property therein; and, the ſe- 
cond mult proclaim it again. Ach, 81. 


ESTREAT, extractum, is uſed for a true copy or note 
of ſome original writing or record, and eſpecially of fines 
and amercements impoſed in the rolls of a court, and ex- 
{raed or drawn out from thence, and certified into the 
court of exchequer; whereupon proceſs is awarded to the 
ſheriff to levy the ſame. And all clerks of the peace and 
town=clerks ſhall, within twenty days after Sept. 29, yearly, 
deliver to the ſheriff a true eſtreat of all fines and forfeitures 
in their reſpective courts z and ſhall, before the ſecond Mon- 
day after the morrow of All Sault, yearly deliver into the 
exchequer a duplicate thereof, and ſhall then make oath of 


the truth of the ſame. 22 &' 23 C. 2. c. 22. 4 & 5 V. c. 24. 
ESTREPEMENT, is an old French word, and ſignifies 


walte or extirpation. It is a writ which lay at the common 
law to prevent the committing of waſte z but now the moſt 
uſual way of preventing waſte is by injunction out of a court 
of equity. 3 Black. 227. 


EVIDENCE: 

1. EvipExce, what. Evidence, in legal underſtanding, doth 
not only contain matters of record, as letters patent, fines, 
recoveries, inrollments, and the like; and writings under 
ſeal, as charters and deeds; and other writings without ſeal, 
as court rolls, accounts, and ſuch like; but in a larger ſenſe 
it containeth alſo the teſtimony of witneſſes, and other proofs 


to be produced and given for the finding of any iſſue joined 
between 
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between the parties. And it is called evidence, becauſe thereby 
the point in ĩſſue is to be made evident to the jury. 1 fl. 283. 
2. The beſt evidence is required. One general rule that runs 


through the whole doctrine of evidence is this, that the beſt 


evidence that can be had ſhall be required. Thus, in order 
to prove a leaſe for years, nothing leſs ſhall be admitted but 
the very deed of leaſe itſelf, if in being; but if it be poſitivel 
proved to be burned or deſtroyed (not relying on any looſe 
negative, as that it cannot be found, or the like), then an 
atteſted copy 2 be produced, or parol evidence given of 
its contents. 3 Black. 368. 

3. Written evidence, Evidence is of two kinds, written 
evidence, and the evidence of witneſſes. Written evidence 
is various: ſuch as act of parliament ; which, if public acts, 
are to. be taken notice of by the court, without being proved; 
but private acts muſt be proved by copies thereof compared 
with the parliament roll. Theory of Evid. 2. 8. 

Records of the king's courts prove themſelves. But if co- 
pics of them are produced, they mult be proved by witneſſes 
to be true copies. 10 Co. 92. 50 alſo of public matters 
which are not 7 record, as the court rolls of a manor; for 
they are the public rolls by which the inheritance of every 
tenant is preſerved. Theory of Evid. 22, 3. 

Depoſitions of witnefles taken in a court of record may be 
read, when the witneſs is dead, but not when the witneſs is 
living z for then they are not the beſt evidence that the na- 
ture of the thing is capable of; unleſs it ſhall appear that the 
witneſs hath been ſought, and cannot be found. Id. 3o. 

A verdict ſhall not be given in evidence, but between ſuch 
who were parties or privies to it : neither ſhall it be admitted 
without producing a copy of the judgment founded upon it; 
becauſe it might be that the judgment was arreſted, Id. 18, 
19. 21. | 

A decree in equity may be given in evidence between the 
ſame parties or all claiming under them. IA. 36. 

In caſes where deeds have been d:froyed by burning of 
houſes, by rebellion, by robbers; or where the defendant 
himſelf has the deed which concerns the land in queſtion, 
and will not produce it, a copy of it hath been admitted, or 
an abſtract, or even parol evidence of the contents. Id. 54. 

The confeſſion of the defendant taken before juſtices of 
the peace is allowed to be given in evidence againſt the party 
confeſling, but not againſt others. 2 Ha. 429. 

Vor. I. S A copy 
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A copy of the prcbate of a vuill is good evidence, where 
the will itſelf is of chattels; for there the probate is an 
original taken by authority, and of a public nature : other- 
wiſe, where the will is of things in the realty ; becauſe in 
ſuch caſe the eccleſiaſtical courts have no authority to take 
probates; therefore ſuch probate is but a copy, and the copy 
of it is no more than the copy of a copy. 3 Salk. 154. 80 
the copy of a church regiſter, of totun beoks, and the like, are 
good evidence. L. Raym. 154. 

A ſhop book ſhall not be allowed in evidence on an action 


for money due for warcs delivered above a year before the 
action brought. 7 Fa. c. 12. | 


A man's beok of accounts is no evidence for the owner of 
the book, but for the adverſe party; for his book cannot be 
of better credit than his oath, which would not ſerve in his 
own caſe. Tr. per Pais. 348. 

Similitude of hands is no evidence; but ſaying that he was 
well acquainted with his writing, and knew it to be his 
writing, is evidence: and in ſome circumſtances this is not 
neceſſary; as where the handwriting to be proved is of a 
perſon reſiding abroad, one who hath frequently received 
letters from him in a courſe of correſpondence, hath been 
admitted to prove it, though he had never ſeen him write. 
Theory of Eid. 25. 

4. Evidence of witneſſes. An infant of the age of fourteen 
years may be ſworn, tor that is by law limited to be the age 
of diſcretion. And in ſome caſes an infant of tender years 
may be examined, which poſſibly, being fortified with con- 
current evidences, may be of ſome weight; eſpecially in 


caſes of rape, buggery, and ſuch crimes as are practiſed 


upon children: but in no caſe ſhall an infant be adinitted as 
evidence without oath. Str. 700. I Att. 29. 

If a juror is a witneſs in a cauſe, he ought to be ſworn 
openly in court, where he may be croſs-examined, and not 
report the matter privately to his companions. Bac. Abr. 
Evid. | 

An attainder of felony, perjury, or forgery, or a judgment 
for any heinous crime, are good cauſes of exception againſt 
a witneſs. But no ſuch conviction or judgment can be made 
uſe of to this purpoſe, unleſs the record be produced in 
court. And it is a general rule, that a witneſs ſhall not be 
aiked any queſtion, the anſwering to which might oblige 
Kim to accuſe himſelf of a crime; and that his credit is to 


A -  R ww + wo par _— I "7 Ke_—_ as po —— TMX a 


A 


EVI 323 


be impeached only by general accounts of his character and 
reputation, and not by proofs of particular crimes, whereof 
he never was convicted. 2 Haw. 433. 

It is an unconteſted rule, that it is a good exception 
againſt a witneſs, that he is either to be a gainer or loſer by 
the event of a cauſe, whether ſuch advantage be dire& and 
immediate, or conſequential only. Except in criminal caſes, 
where, from the neceſlity of the thing, intereſted perſons 
are allowed as witneſſes, otherwiſe in many caſes it would: 
be impoſſible to convict offenders; as particularly in the 
eaſe of robbery. 1 Haw. 433. | 

A truflee may be a witneſs if he hath releaſed his truſt, but 
not if he hath conveyed it over. Sid. 315. | 

An heir at law may be a witneſs concerning the title to 
the land, but the remainder man cannot, for he hath a pre- 
ſent intereſt, but the heirſhip is a mere contingency. 
I Salk, 283. 

If a man hath been examined on interrogatories, being at 
that time diſintereſted, and afterwards becomes intereſted, 
his depoſition way be given in evidence; becauſe his evi- 
dence muſt be taken as it ſtood at the time of his exami- 
nation. So if a witneſs to a bond becomes afterwards the 
repreſentative of the obligee, his hand muſt be proved as 
if he were dead. 2 Ath. 615. 

Ancient deeds of thirty years ſtanding prove themſelves 
and need not witneſſes to prove the handwriting. 3 Black. 

67. 

: No evidence of a diſcourſe with another will be admitted, 
but the man himſelf muſt be produced; yet in ſome caſes 
(as in proof of any general cuſtoms, or matters of common 
tradition or repute) the courts admit of hear/ay evidence, or 
an account of what perſons deceaſed have declared in their 
life-time : but ſuch evidence will not be received of any 
particular facts. Id. 368. For, generally, no evidence ought 
to be admitted but what is upon oath z and if the firſt ſpeech 
was without oath, another oath that there was ſuch ſpeech 
makes it no more than a bare ſpeaking, and ſo of no value 
in a court of jultice z and beſides, the adverſe party had 
no opportunity of a croſs- examination; and if the witneſs 
is living, what he has been heard to ſay is not the beſt evi- 
dence that the nature of the thing will admit. Theory of 
Evid. 111. | 

In the caſe of Doe on the ſeveral demiſes of Church and 
Phillips v. Perkins and others, T. 30 G. 3. it was adjudged, 

Y 2 that 
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that a witneſs may refreſh his memory by any book or paper, 
provided he can afterwards ſwear to the fact from his own 
recollection ; but if he cannot ſwear to the fact from re- 
collection any further than as finding it entered in a book 
or paper, then the original book or paper mult be produced, 
for he ſhall not be allowed to give evidence from a copy or 
extract from it. Caf. by Durnf. and Eaft, 3 V. 749. 

5. Proceſs to cauſe witneſſes to appear. Procels to cauſe 
witneſſes to appear (in civil caſes) is by writ of /#bp.ena ad 
teflificendum e which commands them, laying aſide all pre. 
tences and excuſes, to appear at the trial, on pain of 100/. 
to be forfeited to the king; to which the ſtatute 5 Z. c. g. 
hath added a penalty of 10% to the party grieved, and da- 
mages equivalent to the lots ſuſtained by want of his evi- 
dence. But no. witneſs, unleſs his reaſonable expences be 
tendered him, is bound to appear at all; nor, if he appears, 
is he bound to give evidence till ſuch charges are actually 
paid him; unleſs it be within the bills of mortality, 
3 Black. 369. 

In criminal caſes, if a witneſs hath been bound over, and 
do not appcar, he ſhall forfeit his recognizance. 

6. Manner of giving evidence. He who afhrms the matter 
in iſſue, whether plaintiff or defendant, ought to begin to 
give evidence; for a negative regularly cannot be proved: 
And therefore it is ſuſhcient to deny what is affirmed, until 
it be proved. But when the afhrmative is proved, the other 
ſide may conteſt it with oppoſite proofs ; for this is not pro- 
perly proving a negative, but the proof of ſomething totally 
inconſiſtent with what is athrmed: as if the defendant be 
charged with a treſpaſs, he need only make a general denial 
of the fact, and if the fact be proved, then he may prove a 
propoſition inconſiſtent with the charge, as, that he was at - 
another place at the time, Theo. of Evid. 115. 

The counſel of that party which begins to maintain the 
iſſue, ought to conclude. Tr. per Pais. 220. 


EWAGE (from the French eau, water), is toll paid for 
water carriage. 


EXACTION, is a wrong done by an officer, or one in 
pretended authority, by taking a reward or fee for that 
which the law allows not. And the difference between ex- 
action and extortion, is this: Extortion is, where an officer 


extorts more than his due, when ſomething is due to him: 
* Exaction 
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Exaction is, when he wreſts a fee or reward where 
none is due. For which the offender may be indicted, 
ſincd, and impriſoned. | h 


EXAMINATION. If a felony is committed, and one is 
brought before a juſtice upon ſuſpicion thereof, and the juſ- 
tice finds, upon examination, that the priſoner is not guilty, 

et the juſtice ſhall not diſcharge him, but he mult either be 
hailed or committed: for it is not fit, that a man once 
arreſted, and charged with felony, or ſuſpicion thereof, 
ſhould be delivered upon any man's diſcretion, without far- 
ther trial. In order to which, the examination and informa- 
tion of the parties muſt be taken; which muſt be certified to 
the next gaol delivery. But this examination of the perſon 
accuſed, ought not to be upon oath; but if, upon his ex- 
amination, he ſhall voluntarily confeſs the matter, it may be 
proper that he ſet his hand to it; which being afterwards 
ſworn to by the juſtice or his clerk, may be given in evi- 
dence againit the party confeſſing, but not. againit others. 
Dalt. c. 164. 


EXCEPTION, is a ſtop or ſtay to an action; and is di- 
vided into dilatory, and peremptory. In law proceedings, it 
is a denial of a matter alleged in bar to the action. And in 
chancery, it is what is alleged againſt the ſufficiency of an 
anſwer, or the like. The counſel in a cauſe are to take all 
their exceptions to the record at one time, and before the 
court hath delivered any opinion therein. 1 Lill. Abr. 559. 

Exception in deeds and writings keeps the things from paſ- 
ſing thereby, being a ſaving out of the deed, as if the ſame 
had not been granted; but it muſt be a particular thing out 
of a general one, as a room out of an houſe, a parcel of 
ground out of a manor, timber-trees out of land. There is 
a diverſity between an exception (which is always part of the 
thing granted, and a thing eſe), and a reſervation, which is 
always a thing not in eſe, but newly created or reſerved out 
of the land or tenement demiſed; as for inſtance, a rent to 
be paid to the leſior by the leſſee. 1 ff. 47. 

Exception to evidence. Sce BILL or EXCEPTIONS. 


AN EXCHANGE is a mutual grant of equal intereſts, 

the one in conſideration of the other. 2 Black. 323. 
An exchange may be made of things that lie either in 
grant or iu livery. But no livery of ſeiſin, even in ex- 
changes 
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changes of freehold, is neceſſary to perfect the conveyance : 
for each party ſtands in the place of the other, and occupies 
his right, and each of them hath already had corporal pof. 
ſeſſion of his own land. But entry muſt be made on both 
ſides; for if either party die before the entry, exchange is 
void, for want of ſufficient notoriety. Bid. 

Anciently, exchanges of lands lying in the ſame county, 
were good without deed; but if the lands were in ſeveral 
counties, or if it were of things that lie in grant, as advow- 
ſons, rents, commons, and the like, an exchange of them, 
although they were in one and the ſame county, was not 
good without deed. 1 %. 50. But now, by the ſtatute 
of frauds and perjuries, 29 C. 2. c. 3. a deed ſeemeth gene- 
rally to be required, though the lands lie in the ſame coun- 
ty: For thereby it is enacted, that no eſtate or intereſt, 
either of freehold or term of years, or = uncertain intereſt, 
not being copyhold, or cuſtomary intereſt, of any lands, te- 
nements, or | 547" 4 tldwony ſhall be aſſigned, granted, or 
ſurrendered, unleſs it be by deed, or note in writing, ſigned 
by the party or his agent, lawfully authoriſed in writing, or 
by act and operation of law. 

In exchanges, it behoveth, that the eſtates which both 
parties have in the lands exchanged, be equal; for if the 
one granteth that the other ſhall have his land in fee tail, 
for the land which ke hath of the grant of the other in fee 
ſimple, although the other agree to this, yet this exchonge is 
void, becauſe the eſtates are not equal: In like manner it 
is, where it is agreed between them, that the one ſhall haye 
in the one land fee tail, and the other in the other land but 
for term of life; or if the one ſhall have in the one land 
fee tail general, and the other in the other land fee tail 
ſpecial. So that always it behoveth, that in exchange the 
eſtates of both parties be equal ; that is, if the one hath a 
fee ſimple in the one land, the other ſhall have like eſtate in 
the other land; and if the one hath fee tail in the one land, 
the other ought to have the like eſtate in the other land; 
and ſo of other eitates. But it is not material in the ex- 
change, that the lands be of equal value, but only that they 
be equal in kind and manner of the eſtate given and taken, 
1 lt. 51. 

And there are two things further particularly neceſſary to 
the perfection of an exchange. Firſt, that the word exchange 
be uſed ; which is fo eſſential, that it cannot be ſupplied 
by any other word, or deſcribed by any circumlocution. 

| | Secondly, 
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Secondly, that there be an execution by entry or claim in the 
life of the parties. 1 /. 51. 

For the parties have no freehold in deed or in law in 
them, before they execute the ſame by entry; and therefore 
if one of the parties die before the exchange be executed by 
entry, the exchange is void. 1 J. 50. 

So if two parſons, by conſent of patron and ordinary, 
exchange their preferments; and the one is preſented, inſti- 
tuted, and inducted, and the other is preſented, and inſti- 
tuted, but dies before induction; the former ſhall not keep 
his new benefice, becauſe the exchange was not com- 
pleted; and therefore he ſhall return back to his own. 
2 Black. 323. | 

So if, after an exchange of lands or other hereditaments, 
cither party be evicted of thoſe which were taken by him in 
exchange, through defect of the other's title; he ſhall return 
back to the poſſeſſion of his own, by virtue of the implied 
warranty contained in all exchanges. Bid. 

If an infant exchange lands, and after his full age occupy 
the lands taken in exchange, the exchange is become per- 
fet: for the exchange at firit was not void but voidable. 
1 Inft. 51. 

As concerning deve r; the wife ſhall not be endowed both 
of the land given in exchange, and of the lard taken in ex- 

change, although the huſband was ſeiſed of both; but ſhe 
may have her election to be endowed of which ſhe will, 
Joid, 


EXCHEQUER, is an ancient court of record, ſet up by 
William the Conqueror, as part of the ala regia, though re- 
gulated and reduced to its preſent order by king Edward 
the firſt; and intended, priacipally, to order the revenues of 
the crown, and to recover the king's debts and duties. It is 
called the exchequer, ſcaccharium, from the chequed cloth, 
reſembling a cheſs board, which covers the table there. 
3 Black, 43. 

It conſiſts of two diviſions : the receipt of the exchequer, 
which manages the royal revenue; and the court, or judi- 
cial part of it, which 1s again divided into a court of equity, 
and a court of common law. Id. 44. 

The court of equity is held in the exchequer-chamber, be- 
fore the lord treaſurer, the chancellor of the exchequer, the 
chief baron, and the three inferior barons. The prima 
and original buſineſs of this _ is to call the king's debt- 
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ors to account, by bill filed by the attorney general; and to 
recover any lands, tenements, or hereditaments; any goods, 
chattels, or other profits or benefits, belonging to the crown. 
But by fiction of law, all kinds of perſonal actions may be 
now proſecuted in the court of exchequer. Il. 

And this gives original to the common law part of their 
juriſdiction, which was at firſt eſtabliſhed merely for the 
benefit of the king's accountants, and is exerciſed by the 
barons only of the exchequer, and not the treaſurer, or 
chancellor. The writ upon which all proceedings here are 
grounded, is called a 9% minus, in which the plaintiff ſug— 
geſts that he is the king's farmer, or debtor, and that the de- 
fendant hath done him the injury or damage complained of ; 
quo minus ſufſiciens exiſtit, by which he is the leſs able to pay 
to the king his debt or rent. The ſurmiſe of being debtor to 
the king, is become matter of form, and mere words of 
courſe; and the court is open to all the nation equally, 
And the ſame holds with regard to the equity ſide of the 
court: for there any perſon may file a bill againſt another, 
upon a bare ſuggeſtion that he is the king's accountant ; but 
whether he is ſo or not, is never controverted. Id. 45. 

An appeal from the equity fide of this court lies immedi- 
ately to the houſe of lords; but from the commzn /aw fide, a 
writ of error muſt be firſt brought in the court of exchequer 
chamber, and from thence a writ of error lies to the houſe 
of lords, Id. 46. 


EXCHEQUER CHAMBER, is a court which was firſt 
erected by the ſtatute 31 Ed. 3. c. 12. to determine cauſes 
upon writs of error from the common law fide of the court 
of exchequer. And to that end, it conſiſts of the lord trea- 
ſurer and lord chancellor, with the juſtices of the king's 
bench and common pleas. In imitation of which, a ſecond 
court of exchequer chamber was erected bv the ſtatute 
27 El. c. 8. conſiſting of the juſtices of the common pleas, 
and the barons of the exchequer; before whom, writs of er- 
ror may be brought to reverſe judgments in certain ſuits 
originally begun in the court of king's bench. Into the 
court alſo of exchequer chamber (which then conſiſts of all 
the judges of the three ſuperior courts, and now and then 
the lord chancellor alſo), are ſometimes adjourned from the 
other courts, ſuch cauſes as the judges, upon argument, 
find to be of great weight and difficulty; before any judg- 
ment is given upon them in the court below. From this 

court 
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court 2 writ of error lies to the houſe of lords, the laſt 
reſort for the ultimate deciſion of every civil action. 
3 Black. 55. 


EXCISE. For the purpoſe of levying the revenue of ex- 
ciſe, the kingdom of England and Wales (excluſive of the 
bills of mortality) is divided into forty-nine c//cions ; ſome 
called by the names of particular counties; others by the 
names of great towns, where one county is divided into 
ſeveral collections, or where a collection comprehends the 
contiguous parts of ſeveral counties: every collection is ſub- 
divided into Mie, within each of which there is a ſuper= 
vier; and each diſtrict is parcelled into out-rides, and facts 
walks, within each of which there is a gager, or ſurveying 
othcer. 

And the commiſſioners and ſubcommiſſioners of exciſe 
ſhall conſtitute, under their hands and ſeals, ſuch and ſo 
many gagers as they ſhall find needful. 

In order to which, he who would be made a gager muſt 
procure a certificate that he is above 21, and under 30 years 
cf age; that he underſtands the ſour firit rules of arithme- 
tic; that he is of the communion of the church of England ; 
how he has been employed, or what buſineſs he hath follow- 
ed; that he is not encumbered with debts; whether ſingle 
or married; and if married, how many children he has; for 
if he has above two, he cannot (by the rules of the ollice) 
be admitted. 

He muſt alſo nominate two perſons to be his ſureties, and 
it muſt be certified that they are of ſuilicient ability z and 
that the ſaid certificate is of his own hand-writing : ſuch 
certificate, written by him, muſt be ſigned by the ſuperviſor 
where the party applying lives; and at the bottom of the 
certificate muſt be his athdavit, that neither he, nor any elſe 
to his knowledge, hath directly or indirectly given or pro- 
miſed to give any treat, fee, gratuity, or reward, for his ob- 
taining, or endcavouring to obtain, an order for his being 
inſtructed. 

When an order for inſtruction is granted, it is directed 
to au experienced officer, who receives ſuch perſon as his 
pupil; and the like books as officers have, being delivered 
to ſuch pupil, he goes with and attends the officer who in- 
' ſtruts him, and takes ſurveys, and in his own books makes 
the like entries as if he was an officer, until the inſtructor 


certifies that he is fully inſtructed. 
After 
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After he is thus certified for, and until he is employ. 
ed, he is called an expectant, being to wait till a vacancy 
happens. 

ut no perſon ſhall be capable of intermeddling with any 
office relating to the exciſe, until he ſhall, before two juf- 
tices in the county where his employment ſhall be, or 2 
a baron of the exchequer, take the oaths of allegiance and 
ſupremacy, together with this oath following: Yeu foal! 
ſwear, to execute the office of truly and faithfully, without 
avour or affection, and ſhall from time to time true account make 
and deliver to ſuch perſon or perſons as his majeſly ball appoint 
to receive the fame ; and ſhall take no fee or reward for the exe- 
eution of the ſaid office, from any other perſon than from his 
majefly, or thoſe whom his majeſty ſhall appoint in that behalf. 
And the juſtices ſhall certify the taking of ſuch oath, to the 
next quarter ſeſſions, there to be recorded: and the cilicer 
ſhall alſo enter a certificate thereof with the auditor of the 
exciſe. | 

And he ſhall, aſter his admiſſion, receive the ſacrament, 
and produce a certificate thereof, and take the oaths, and 
fubſcribe the declaration againit tranſubſtantiation, at the 
ſeſſions of the peace, as other perſons admitted to offices. 

The general buſineſs of the /yperwſor, is to be continually 
ſurveying the houſes and places of the perſons within his dit- 
trict liable to duties; and to obſerve and fee whether the 
officers duly make their ſurveys, and make due entries there- 
of in their books and in their ſpecimen papers; and every 
ſupervifor is in his own book to enter what himfelt does, 
each day and part thereof; and alſo, ſet down the behaviour, 
good or bad, the diligence or negligence, of the ſeveral 
officers of his diſtrict; and at the end of every fix weeks, to 
draw out a diary of every day's buſineſs, and of the remarks 
made each day of the ſeveral officers in his diſtrict ; and to 
tranſmit ſuch diary at the end of every ſix weeks to the chief 
office. 

And each commiſſioner takes and peruſes a proportion of 
theſe diaries, and when he meets with any remarkable com- 
plaint againſt any officer, he communicates it to the reft 
who thereupon come to an agreement, either. to aden, 
reprimand, reduce, or diſcharge. For ſmall faults, officers are 
admoniſhed; for great ones, reprimanded; for greater, re- 
duced; but for the greateſt, they are diſcharged. The com- 
miſſioner who peruſes the diary, writes in the margin, ad- 
monith, reprimand, or as the caſe is. | 

Theſe 
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Theſe diaries, after having been thus written upon, are 
delivered to the clerk of the diaries, who in a book, called 
the reprimand book, places 'the admonitions, reprimands, 
and the like, to each officer's account, and writes every 
offender word thereof. Which reprimand book is reſorted 
to, upon diſcovering new faults z and if it is there found, 
that the officer has before been admoniſhed and reprimanded 
ſo often that there are no hopes of his amending, he is then 
diſcharged. The ſaid book is likewiſe reſorted to, when ap- 
plication is made for adyancing or preferring an officer into 
- a better poſt. Frequent admonitions or reprimands are a 
bar to preferment, unleſs they are of old ſtanding; but if 
for three years laſt he ſtands pretty clear of admoni- 
tions and reprimands, thoſe of elder date are not much 
regarded. | | 

The collector's buſineſs is, every fix weeks to go his rounds; 
and in the intervals of rounds, he is to be aſſiſting in proſe- 
cuting offenders before the juſtices; he is alſo to peruſe the 
ſuperviſor's diaries, and where he finds an officer complained 
of, is to examine him and the ſuperviſor, and having heard 
both, is in the margin to write his opinion of each fact; he 
is alſo to have an eye how the ſuperviſors and officers of his 
collection perform their duties; and from the vouchers he 
tranſeribes into his book the charge on each particular perſon 
in his collection. 

For faults, gagers are reduced, either to be only aſſiſtants, 
or from foot-walks to out- rides; ſuperviſors are reduced 
to be again only gagers; and collectors are reduced to be 
ſuperviſors. 

In ſome inſtances, diſcharged officers, after having for a 
competent time been thereby kept out of pay, are again re- 
ſtored z but if twice diicharged, are never again reſtored, 
unleſs one of the diſcharges appears to have been occaſioned 
by a miſrepreſentation of the caſe. 


EXCLUSA, a fluice for carrying off water. So exclu- 
ſagium is a payment to the lord for the benefit of ſuch 
lluice. 


LX COMMUNICATION, is an eccleſiaſtical cenſure, 
whereby the perſon againſt whom it is pronounced, is for 
the time caſt out of the communion of the church. 

It is of two kinds: the /efer, and the greater. The leſer 
excommunication is, the depriving the offender of the uſe of 
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the ſacraments and divine worſhip; and this ſentence 4 
paſſed by judges eccleſiaſtical on ſuch perſons as are guilty 
of obſtinacy or diſobedience, in not appearing upon a cita- 
tion, or not ſubmitting to the injunctions of the court, 
The greater excommunication is, that whereby men are de- 
prived not only of the ſacraments and the benefit of the divine 
ofhces, but of the ſociety and converſation of all chriſtians, 

In the ancient church, the ſentences of the greater excom- 
munication were ſolemnly promulged four times in the year, 
with candles lighted, bells tolling, the croſs, and other 
folemnities. And by later canons, excommunicate perſons 
ſhall be publicly denounced in the church every fix months; 
and the churchwardens thall efpecially take care to keep ex- 
communicate perſons out of the church. 

The law in many caſes inflicts the cenſure of excommuni— 
cation % facto upon offenders z which nevertheleſs is not 
intended ſo as to condemn any perſon without a lawſul trial 
for his offence ; but he muſt firſt be found guilty in the pro- 
per court, and then the law gives that judgment. 

An excommunicate perſon may make a teltament, unlefs 
he be excommunicated by the greater excommunication. 
Sin. log. 

But an excommunicate perſon is diſabled to bring an 
action; and this, whether it be by the greater or letler cx- 
communication. 1 %. 134. 

So alſo, he cannot ſerve upon jurics, nor can be a wit- 
neſs in any court. And by the rubric in the book of com- 
mon prayer, the burial oſſice ſhall not be uſed for any that 
die excommunicate. 

After a perſon hath remained forty days under ſentence of 
excommunication, he may, on certificate of the dioceſan ta 
the court of chancery, be impriſoned by a writ of excommuts 
uicato capiendo, until he ſubmits and is abfolved z which 
again being certiſied by the biſhop, another writ, called an 
excommunicato deliberuudo, iſſues to the ſheriff to diſcharge 
him. 2 Jt. 189. 

But if after a perſon is excommunicate, there comes a 
general act of pardon, which pardons all contempts, it ſeems 
that the offence is taken away without any formal abſolution. 
2 Bac. Abr. 326. 


EXCOMMUNICATO CAPIENDO, is a writ to the 
ſheriff for apprehending him who ſtands obſtinately excom- 


municated forty days; for the contempt of ſuch perſon be- 
ing 
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ing certiſied into the chancery, this writ iſſues for the impri- 
ſoning him without bail until he conforms. F. N. B. 


EXCOMMUNICA'TO DELIBER ANDO, is a writ to 
the ſheriff for delivery of an excommunicate perſon out of 
priſon, upon certificate from the biſhop of his conformity to 
the juriſdiction ecclefiaſtical. F. N. B. 


EXECUTION (in civil cafes), ſignifies the obtaining 
of actual poſſeſſion of any thing acquired by judgment of 
law. 1 Inf. 154. 

If the plaintiff recovers in an action wherein the ſeiſin or 
poſſeſſion of LANDS is awarded to him, a writ ifſues to the 
theriff commanding him to give poſſeſſion to the plaintiff of 
the land ſo recovered. And this writ 1s that which is called 
habere facias ſeiſinam, if the land recovered is a freehold ; 
or, if it is a chattel intereſt, and not a frechold, then the 
writ is entitled habere facias poſſeſionem. In the execution 
whereof, the ſheriff may take with him the power of the 
county, and may juſtify breaking open doors, if the poſſeſ- 
flon be not quietly delivered: but if it be peaceably yielded 
up, the delivery of a twig, a turf, or the ring of the door, 
in the name of ſeiſin, is ſuſhcient. 3 Black. 412. 

In other actions, where the judgment is, that ſomething 
in ſpecial be done or rendered by the defendant; then, in 
order to compel him ſo to do, and to ſee the judgment ex- 
ecuted, a ſpecial writ of execution iſſues to the therift, ac- 
cording to the nature of the caſe. 3 Black. 413. 


Executions in actions where MONEY is recovered, as 2 
debt or damages, are of five ſorts: either againſt the body of 
che defendant; or againſt his goods; or againſt his gods and 
the profits of his lands; or againſt his gods and the pg 
en of his lands; or againſt all three, his body, lands, and 
goods, Id. 414. 


* 

THE firſt of theſe ſpecies of execution, is by a writ to 
take the body of the defendant, called a capias ad fatisfacien- 
dum the intent whereof is, to impriſon the body of the debt- 
or, till ſatisfaction be made for the debt, colts, and da- 
mages. And this is an execution of the higheſt nature, 
inaſmuch as it deprives a man of his liberty till he makes 


tle ſatisfaction awarded; and therefore, when a man is 
once 


. 1 


once taken in execution upon this writ, no other proceſs can 
be ſued out againſt his lands or goods. 3 Black. 414, 5. 

But if the defendant dies, whilſt he is charged in execu- 
tion upon this writ, the plaintiff may, after his deceaſe, ſuc 
out new executions againſt his lands, goods, or chattels, 
Id. 415. | 

And this writ may be ſued out, as may all other executory 
proceſs for ct, againſt a plaintiff as well as a defendant, 
when judgment is had againſt him, 71. 

Upon this writ the ſheriff may not break open any outer 
door to execute it, but muſt enter peaceably, and may then 
break open any inner door belonging to the defendant, in 
order to take the goods, Id. 417. | 

When a defendant is once in cuſtody upon this proceſs, he 
is to be kept in ſafe and cloſe cuſtody; and if he be after- 
wards ſeen at large, it 15 an eſcape; and the plaintiff may 
have an action thereupon againſt the ſheriff for his whole 
debt: for although upon arreſts, and what is called u 
proceſe, being ſuch as intervenes between the commencement 
and end of a ſuit, the ſheriff, before the itatute 8 & 9 V. 
c. 27. might have indulged the defendant as he pleaſed, ſo 
as he produced him in court to anſwer the plaintiſf at the 
return of the writ z yet upon a taking in execution, he could 
never give any indulgence, for, in that caſe, confinement is 
the whole of the debtor's puniſhment, and of the ſatisfaction 
made to the creditor. I. 415. % 

Even a reſcue of a prifoner in execution, either going to 
gaol, or in gaol, or-a breach of priſon, will not excuſe the 
theriff ſrom being guilty of and anſwering for the eſcape z 
for he ought to have ſuthcient force to keep him, ſeeing he 
may command the power of the county. I. 416. 

If the ſheriff returns that the defendant cannot be found, 
the plaintiff may ſue out a proceſs againſt the bail (if any 
were given); in order to which, a writ of ſcire facias may be 
ſued ou: againſt the bail, commanding them to ſhew cauſe 
why the plaintiff ſhould not have execution againſt them for 
his debt and damages. And if they ſhew no ſulſicient 
cauſe, or the defendant doth not ſurrender himſelf, the 
plaintiff may have judgment againſt the bail, and take out 2 
proceſs of execution againſt them. Id. 


II. 
THE next ſpecies of execution is againſt the gazds and 
chattels of the defendant, and is called a writ of Feri faciasy 
| com- 
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commanding the ſheriff to cauſe ts be made of the goods and f 
chattels of the defendant the ſum or debt recovered. In 
this caſe the law is the ſame about breaking open doors in 
order to come at the goods, as in the former caſe to come 1 
at the perſon. The ſheriff — ſell the goods and chattels . 
(even an eſtate for years, which is a chattel real) of the de- | 11 
fendant, till he hath raiſed enough to ſatisfy the judgment 
and coſts; firſt paying to the landlord of the premiſes, upon 
which the goods are found, the arrears of rent then due, not 
exceeding one year's rent in the whole. If part only of the 
debt be levied, the plaintiff may have execution againſt the 
body for the reſidue. 3 Black. 417. 

The old ſheriff to whom the writ was delivered, is bound 
and compellable to proceed in the execution; for the ſame 
rſon that begins an execution ſhall end it. 1 Salk. 323. 

If two writs of Feri any” come to the ſheriff in one day, 
he ought to execute that firſt which came to hand firſt; 
otherwiſe he makes himſelf liable, and muſt anſwer it to the 
party that brought the firſt writ, who may bring an action 
againſt him: but the execution nevertheleſs ſhall ſtand good. 
1 Salk. 320. 

If a man recovers jointly againſt two in an action of debt, 
the execution ought to be joint againſt both, and not againſt. 
one only. 1 Rell's Abr. 888. 

But if two become bail, and judgment is given againſt the 
bail; the execution may be againſt one of them, without 
naming the other; for every one of the bail is bound ſeve- 
rally. 1d. TIF a : 

If a man recover damages againſt a corporation, he ſhall 
not have execution of the goods of the particular perſons in 
their natural capacity, but of the goods of the corporation. 
Id. go1. 

15 after delivery of the writ, and before execution ex- 
ecuted, the defendant becomes bankrupt z that will hinder 
the execution. 3 Salk. 159. 

Nothing can be taken in execution that cannot be ſold, as 
deeds and writings; ſo alſo, bank notes cannot be taken in 
execution, for though they are aſſignable over, yet notwith- 
ſtanding they remain in ſome meaſure ch, in action, and 
the ſheriff or his bargainee cannot bring an action on them 
without aſſignment. Caf. Hard. 53. 

The goods of a ſtranger, in the poſſeſſion of the defend- 
ant, cannot be taken in execution; for the ſheriff, at his peril, 
mult take notice whoſe goods they are: but if the ſheriff 

9 inquires 
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inquires. by a jury, where the property is lodged, and it is 
found that they are the defendant's goods, when they are 
not, this will indemnify the ſheriff. Dall. Sher. GO. Ind, 
. 4. & 4 : | 

But if the beaſts of a ſtranger be levant and couchant upon 
the land, they may be taken by the ſheriff in execution, for 
a debt to the king; for they are the iſſues of the land, and 
the land is debtor: and it the law were otherwiſe, a man 
might defeat the king by agiſting the land. 1 Salk. 395. 


The ſale of goods for a valuable conſideration, after judg- 


ment, and before execution awarded, is good: and if judg- 


ment be given againit a leſſee for years, and afterwards he 
ſelleth the term before execution, the term aſſigned bona fide, 
is not liable. For till execution is lodged in the ſheriff's hands, 
a man is owner of his goods, and may diſpoſe of them 
as he thinks fit, and they are not bound by the judgment. 
Prec. Cha. 286. 

But where a man generally keeps poſſeſſion of his gopds 
after ſale, the ſale wil be void againſt others, by the ſtatute 
of frauds. Id. 

A ſeizure of part of the goods in an houſe, in the name of 
the whole, is a good ſeizure of all. L. Raym. 724. 

If the ſheriff ſells the goods at an under rate, the ſale is 
good, and the defendant can have no remedy : but where 
there appears any covin between the ſheriff and the pur- 
chaſer, the owner may have an action againſt the ſheriff. 
Kelewv. 64. 

Where a jieri facias is delivered to the ſheriff to levy 20 l., 


and he takes an intire thing in execufh in, as an horſe worth 


30 l., and ſelleth it for ſo much and retutns that he 
jevied the 20 J.; he may retain tie"%ther 10/7. till the de- 
fendant demands it, for the ſheriſf is not bound to ſeek him. 
3 Salk, 159. 

The fale ſhall take effect, though the judgment ſhall be 
afterwards reverſed; otherwiſe none would purchaſe : but 
the value of the goods muſt be reſtored. d. b. 4. c. 4. 

If part only of the debt be levied, the plaintiff may, on re- 
turn of the writ, have a writ of execution againſt the body of 
the defendant for the reſidue. 3 Black. 47. | 

The execution is not abated by the plaintiff's death; but 
the ſheriff, notwithitanding that, ſhall proceed in it: for the 
ſheriff hath nothing more to do with the plaintiff, for the 
writ commands him to leyy the money, which the plaintiff's 
death doth no way hinder. 1 Salt. 322. * 
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If on a fieri faciat all the money is not levied, the writ 
muſt be returned before a ſecond execution can be taken 
out; for that muſt be grounded on the firſt writ; and recite 
that all the money was not levied upon the firſt : but if up- 
on the firſt all the money be levied, the writ need not to be 
returned, for no farther proceſs is neceſſary. 1 Salk. 318. 


III. 

A THIRD ſpecies of execution, is by writ of levari facias ; 
which affects a man's goodr, and the profits of his lands, by 
commanding the ſheritf to /evy the plaintiff's debt on the 
lands and goods of the defendant; whereby the ſheriff may 
ſeize all his goods, and receive the rents and profits of his 
lands, till ſatisfaction be made to the plaintiff, But little 
uſe is now made of this writ z the remedy by the writ of 
elegit, which takes poſſeſſion of the lands themſelves, being 
much more effectual. ; | 

But of this ſpecies is a writ of execution proper only to 
eceleſiaſtics; which is given, when the ſheriff, upon a com- 
mon writ of execution, returns that the defendant is a clerk 
beneficed, having no lay fee; in which caſe, a writ ifſues 
to the biſhop, to levy the debt of his eccleſiaſtical goods; 
who thereupon iſſues a ſequeitration of the profits of the be- 
nefice, directed to the churchwardens, to gather up the 


ſame, and to pay them over to him that had the judgment, 
till the full ſum be raiſed. 2 7. 472. 


Ws . - 

A FOURTH ſpecies of exccution, is by the ſaid writ of 
elegit ; which was given by the itatute of 13 Id. 1. c. 18. 
either upon a judgment for debt or damages, or upon the 
forfeiture of a- recogniz2nce taken in the king's court: by 
which ſtatute it is enacted, that when debt is recovered or ac- 
tnowledged in the king's court, or damages awarded, it foall be 
in the election of him that ſueth for ſuch debt or gamages, to have 
a writ that the ſheriff levy the ſame of the lands and goods ; or 
that the ſheriff ſhall deliver to him all the chatte!s of the debtor, 
ſaving only his oxen, and begſls of his plough, and the one half cf 
his lands, until the debt be levied upon a reaſonable price and 
extent, 

Before this ſtatute, a man could only have ſatisfaction of 
goods, chattels, and the preſent profits of lands, as by the 
aforeſaid writs of fer: facias, or levari faciar, but not the 
poſſeſſion of the lands themſelves. The ſtatute therefore 
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granted this writ (called an elegiz, becauſe it is in the choice 
or election of the plaintiff, whether he will ſue out this writ, | 
or one of the former); by which writ of clegit, the defend- 
ant's goods and chattels are not fold, but only appraiſed; 
and all of them (except oxen, and beaſts of the plough) are 
delivered to the plaintiff, at ſuch reaſonable appraiſement 
and price, in part of ſatisſaction of his debt. If the goods 
are not ſufficient, then the moiety, or one half of his free. 
hold lands, whether held in his own name, or by any in 
truſt for him, are alſo to be delivered to the plaintiff to hold, 
till, out of the rents and profits of the ſaid moiety, the debt 
be levied, or till the defendant's intereſt be expired; 
as, till the death of the defendant, if he be tenant for 
life, or in tail. The other moiety of the lands was originally 
reſerved, for the lord to diſtrain r his ſervices. And hence it 
is, that, to this day, copyhold, and other like cuſtomary lands, 
are not liable to be taken in execution upon a judgment. 
3 Black. 418, 9. 

So, if a copyholder, with licence of the lord, makes a 
leaſe for years of the copyhold ; the term is not liable to ex- 
ecution for his debt, becauſe the copyhold lands themſelves 
are not liable. 10 Vin. Abr. 547. | 

This execution, or ſeizing of lands by elegit, 1s of ſo high 
a nature, that after it the body of the defendant — 
taken; but if execution can only be had of the goods, be- 
cauſe there are no lands, and ſuch goods are not ſuſſicient 
to pay the debt, then execution = be taken againſt the 
body : ſo that body and goods may be taken in execution, 
or lands and goods ; but not body and land too, upon any 
judgment between ſubject and ſubject, in the courſe of the 
common law. 3 Black. 418, 9. 

It hath been held, that a perſon may have ſeveral z/egits 
into ſeveral counties, for the intire ſum recovered ; or that 
he may divide his execution, and have it for part in one 
county, and part in another. Ms. 24. 

If a man acknowledges a recognizance of 100/7., to be 
paid at five days; preſently after the firſt day, he may ſue 
an elegit for 20/., and have the moiety of the land deliver- 
ed to him; and, when the ſecond day is paſt, he may have 
another elegit for that 20/., and have the moiety of the 
remnant delivered to him; and ſo of the reſt; for they 
are in effect in nature of ſeveral judgments in Jaw. 


2 Inſt. 395. 
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If a perſon hath judgment given againſt him for debt or 
damages, or be bound in a recognizance, and dieth, and his 
heir 1s within age, no execution ſhall be ſued of the lands 
during the minority. 1d. 

Upon an elegit, the appraiſement of goods, and extent of 
lands, muſt be by inqueſt of twelve men, and fo returned by 
the ſheriff. Id. 396. 

And the ſheriff ought to deliver one half of all kouſes, 
lands, meadows, paſtures, rents, reverſions, and heredita- 
ments, wherein the defendant had any eſtate in fee or for 
lifez and if it be ſo that the defendant be jointenant, or 
tenant in common, then it ought to be fo ſpecially alleged 
and contained in the return. Hutt. 16. 

He that recovers land by judgment, ſhall take it as it is 
at the time of the execution; that is, iſ it be ſown with 
grain, and not ſevered, or graſs growing ready to be cut. 
Br. Judgment. . 

If there be an execution againſt tenant for years, without 
impeachment of waſte, though ſuch tenant may cut down 
and fell, yet the ſheriff cannot; becauſe the tenant in 
ſuch caſe hath only a bare power without an intereſt, 
1 Salk. 368. | 

But where the tenant has an intereſt as well as a power, 
as tenant for years hath in ſtanding corn, in ſuch caſe the 
ſheriff may cut down and fell, Id. | 

During the time that the plaintiff holds the lands ſo deli- 
vered to him, he is called tenant by elegit. Yet he hath only 
a chattel intereſt therein, and therefore it ſhall not go to 
his heir, but to his executor, who is intitled to the debt; for 
the payment of which, this land is a remedy or ſecurity. 
2 Black. 161. 

If tenant by elegit ſhall commit waſte, he ſhall, on a writ 
of account, be compelled to deduct the ſame out of the ſum 
recovered. T. IL. 

Finally, whenever the defendant hath paid and ſatisfied 
the debt, he may enter upon his land. And ſo it is, when 
the tenant by elegit is ſatisſied by the ordinary extent or 
valuation, the tenant of the land may enter. 2 1%. 396. 


V. 
UPON ſome proſecutions given by ſtatute, as in the caſe 
of recognizances or debis acknowledged on ſtatutes mer- 


chant and of the ſtaple, the body, lands, and goods, may all 
„ be 
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be taken at once in execution, to compel the payment of the 


debt. 'The proceſs hereon is uſually called an extent ; be. 
cauſe the ſheriff is to cauſe the lands and goods to be ap- 
praiſed to their full extended value before he delivers them 
to the plaintiff, that it may be certainly known how ſoon the 
debt will be ſatisfied. 3 Black. 420. 

Alſo the king is intitled by law to ſue out execution againſt 
the body, lands, and goods, of his accountant or dehtor: 
and his debt tha!l, in ſuing out execution, be preferred to 
that of every other creditor, who hath not obtained judgment 
before the king commenced his fuit. 17. 

The king's judgment alſo affects all lands which the 
king's debtor hath at or after the time of contraQting the 
debt ; whereas judgment between ſubject and ſubject, ſhall 
not bind the land in the hands of a hong fide purchafer, but 
only from the time of actually figning the judgment; nor 
the goods in the hands of a ſtranger, or a purchaſer, but 
only from the actual delivery of the writ to the ſheriff. 
1d. 420, 1. | 

A diſtreſs for rent, by the landlord, may be ſeized for the 
king's debt, before fale. 2 Vez. 288. 

Lands and goods are to be appraiſcd and extended by in- 
quelt of twelve men, and then delivered to the creditor, in 
order to the ſatisfaction of his debt; for every extent ought 
to be by inquiſition and verdict of a jury, and without ſuch 
inquiſition the ſheriff cannot execute the writ. Cro. Fa. 569. 

As the lands are to be delivered to the party at a reaſon- 
able yearly value, ſo the goods ſhall be delivered at a rea- 
fonable price; and, on a /cire factas to account, the creditor 
is to account according to the extended value. Hardr. 136. 

And when lands are dclivercd in extent, it is as if the 
creditor had taken a leaſe thereof for years, until the debt is 
ſatisfied. 1 Lutꝛo. 429. 

The plaintiff ſhall be ſatisfied for all his coſts and da- 
mages, which, at the time of the /iberate or delivery of the 
land to him, he hath ſuſtained. 4 Co. 67. 

The inquiſition ought to be returned by the ſheriff; other- 
wiſe it is void, and doth not give any title to the plain- 
tiff, although the ſheriff delivers to him the land upon it. 


Fenk. 318. 
EXECUTION OF CRIMINALS, is the completion of 


human puniſhment ;z and this, in all caſes; as well capital as 


otherwiſe, muſt be performed by the legal officer, the ſheriff, 
6 or 
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or his deputy. In caſes of felony, the uſage is, for the judge 


to ſign the calendar, or hit, of all the priſoners names, with 
their ſeparate judgments in the margin, which is left with 
the ſheriff. As for a capital felony, it is written oppoſite to 
the priſoner's name, —“ Let him be hanged by the neck; 
which, formerly, in the days of Latin and abbreviation, was 
written in a very conciſe manner, ſi per coll, for ſuſpendatur 

collum, If, upon judgment to be hanged by the neck till 
E be dead, the criminal be not thereby killed, but revives, 
the ſheriff muſt hang him again : for the former hangin 
was no execution of the ſentence ; and if a falſe — 
were to be indulged in ſuch caſes, a multitude of colluſions 
might enſue. 4 Black. 405. 


EXECUTOR, is one that is appointed by a perſon's laſt 
will and teſtament, to have the execution thereof after His 
deceaſe, and the diſpoſing of all the teſtator's effects, ac- 
cording to the tenor of the will. He is as much as the heres 
defgnatus or teſtamentarius in, the civil law, as to the debts, 
goods, and chattels, of the teſtator. Terms of the Law. 

All perſons are capable of being executors, that are capa» 
ble of making wills, and many others beſides, as femes 
covert, and infants; nay, even infants unborn, or in ventre 
ſa mere, may be made executors. But no infant can act as 
ſuch, till the age of ſeventeen years; until which time, ad- 
miniſtation muſt be granted to ſome other during his minori- 
ty. In like manner it may be granted during the abſence of 
the executor out of the kingdom, or when a ſuit is com- 
menced in the eccleſiaitical court touching the validity of 
the will. 2 Black. 503. 

This appointment of an executor is eſſential to the mak- 
ing of a will; and it may be performed either by expreſs 
words, or ſuch as ſtrongly imply the ſame. But if the teſ- 
tator makes his will, without naming any executors, or if 
he names incapable perſons, or if the executors named, re- 
fuſe to act; in any of theſe caſes, the ordinary muſt grant 
adminiſtration with the will annexed, to ſome other perſon 
and the duty of the adminiſtrator in fuch cafes is very little 
different from that of an executor. 1d, 

The intereſt veſted in the executor by the will of the de- 
ceaſed, may be continued and kepr alive by the will of the 
ſame executor; ſo that the executor of the executor is to all 
mtents and purpoſes the executor and repreſentative of the 
frit teſtator; but the adminiſtrator of the executor is not 
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the repreſentative of the teſtator. For the power of an ex. 
ecutor is founded upon the ſpecial confidence and actual 
appointment of the deceaſed ; and ſuch executor is therefor: 
allowed to tranſmit that power to another, in whom he haz 
equal confidence; but the adminiſtrator of the executor is 
merely the officer of the ordinary, preſcribed to him by act 
of parliament, in whom the deceaſed has repoſed no truſt 
at all, and his power is only to adminiſter the effects of the 
inteſtate executor, and not of the origiral teſtator; in which 
caſe, therefore, it is ncceſſary for the ordinary to commit 
adminiſtration afreſh de b:»is non ; that is, of the goods of the 
teſtator not adminiſtered by his executor. Id. 506. 

The office and duty of an executor is, 

1. To bury the deceaſed in a manner ſuitable to the eſtate 
which he leaves behind him. Neceſſary funeral expence; 
are allowed, previous to all other debts and charges; but if 
he be extravagant, it is a ſpecies of devaſtation or waſte of 
the ſubſtance of the deceaſed, and ſhall only be prejudicial 
to himſelf, and not to the creditors or legatees of the deceaſ- 
ed. 2 Black. 508. 

2. He muſt prove the vill of the deceaſed ; which is done 
either in common form, which is generally upon his own 
oath before the ordinary or his ſurrogate ; but in the province 
of Vert, a witneſs hath been uſually alſo ſworn; or in 
ſolemn form, by all the witneſſes, in caſe the validity of the 
will be diſputed. When the will is ſo proved, the original 
muſt be depoſited in the regiſtry of the ordinary; and a copy 
thereof on parchment is made out under the ſeal of the- 
ordinary, and delivered to the executor, together with 2 
certificate of its having been proved before him; all which 
together is uſually ſtyled the provate. 1d. 

3. He muſt make an inventory of all the goods and chat- 
tels, whether in poſſeſſion or action, of the deceaſed ; which 
he is to deliver into the ordinary upon oath, if thereunto 
lawfully required. Id. 

4. He is to collect all the goods and chattels ſo inventoried; 
and, to that end, he has very large powers and intereſts con- 
ferred on him by the law; being the repreſentative of the 
deceaſed, and having the ſame property in his goods, as the 
principal had when living, and the ſame remedies to recover 
them. And if there be two or more executors, a ſale or re- 
leaſe by one of thera ſhall be good againſt all the reſt. 


Id. 5 10. 
5. He 
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5. He muſt pay the de5ts of the deceaſed ; in the payment 
whereof, he muſt obſerve the rules of priority; otherwiſe, 
on deficiency of aſſets, if he pays thoſe of 2 lower degree 
firſt, he muſt anſwer thoſe of a higher out of his own eſtate. 
And firſt, he muſt pay all funeral charges, and the expence 
of proving the will, and the like. Secondly, debts due to 
the king by matter of record. Thirdly, ſuch debts as are by 

rticular itatutes to be preferred to all others; as forfeitures 
© not burying in woolen, money due on poor rates, and 
for letters to the polt-office. Fourthly, debts of record; as 
judgments, ſtatutes, and recognizances. Fifthly, debts due 
by ſpecialty z as for rent, or upon bonds, covenants, and 
the like, under ſeal. Laſtly, debts on ſimple contracts; 
namely, upon notes unſealed, and verbal promiſes. Id. 511. 

Among debts of cqual degree, the executor is allowed to 
pay himſelf firſt; by retaining in his hands fo much as his 
debt amounts unto. 1d. 

6. When the debts are all diſcharged, the /cgacies claim 
the next regard; which are to be paid by the executor ſo far 
as his aſſets will extend; but he may not give himſelf the 
preference herein, as in the caſe of debts. Id. 512. 

7. When all the debts and particular legacies were dif- 
charged, the ſurplus, or reſiduum, muſt be paid to the reſi- 
duary legatee, if any be appointed by the will; and, if there 
be none, it was long a ſettled notion, that it devolved to the 
executor's own uſe by virtue of his executorſhip : but 
whatever ground there might have been formerly for this 
opinion, it ſeems now to be underſtood with this reſtriction, 
that although where the executor hath no legacy at all, the 
reſiduum ſhall in general be his own; yet, wherever there 
is ſutficient on the face of the will (by means of a competent 
legacy or otherwiſe) to imply that the teſtator intended his 
executor ſhould t have the reſidue, the undeviſed ſurplus of 
the eſtate ſhall go to the next of kin; the executor then ſtand- 
ing upon exactly the ſame footing as an adminiltrator. 


I. 514. 
EXECUTOR DE SON TORT is, where a ſtranger takes 


upon him to act as executor, without any juſt authority ; as 
by intermeddling with the goods of the deceaſed; in which 
caſe he is called executor of his own wrong, de ſen tort, and 
is liable to all the trouble of an executorſhip, without an 
of the profits or advantages. But merely doing acts or ook 
ſity or humanity, as locking up the goods, or burying the 
2 4 corps 
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corps of the deceaſed, will not amount to ſuch-an intermed. 
dling, as will charge a man as executor of his own wrong, 
Such a one cannot bring an action himſelf in right of the 
deccaſed, but actions may be brought againſt him. He is 
chargeabl- with the debts of the deceaſcd, ſo far as aflets 
come to his hands; and, as againſt creditors in general, 
thall be allowed all payments made to. any other creditor, 
in tae fame or a ſuperior degree, himſelf only excepted, 
And although, as againſt the rightful executor, he cannot 
plead ſuch payment, yet it ſhall be allowed him in mitiga- 
tion of damages, unleis perhaps upon a deliciency of aflcts, 
whereby the rightful executor may be prevented from ſatisfy- 
ing his own debt. 2 Black. 507. 


EXECUTORY is, where an eſtate in fee, created by deed 
or fine, is to be afterwards executed by entry, livery, writ, 
or the like. Eftates executed are, when they paſs preſently 
to the perſon to whom conveyed, without any after aft. And 
an executory deviſe is, where a future intereſt is deviſed, that 
veſts not at the death of the teſtator, but depends on ſome 
contingency which muſt happen before it can veſt. If a 
particular eſtate is limited, and the inheritance paſſed out 
of the donor, this is a canlingent remainder; but where the 
fee by a deviſe is veſted in any perſon, and to be veſted in 
another upon contingency, this is an executory deviſe : and 
in all cafes of executory deviſes, tac eſtates deſcend until the 
contingency happens. So an executory contract is, as where two 
perſons agree to exchange horſes next weck; hcre the right 
only velts, and their property in each other's horſe is not in 
poſſeſſion, but in action. A c7traF executed is, as if they 
agree to exchange, and do it immediately; in which caſe 
the poſſeſnon and the right are transferred together. A con- 
tract executory conveys 2 thing in action; a contract executed 


conveys a thing in pofleſſion. 2 Black. 443» 


EXHIBIT, is a word in law proceedings; as where a deed 
or other writing is in a ſuit in chancery exhibited to be prov- 
ed by witnefles, and the commiſſioners certify on the back 
ol it that the deed or writing was ſhewn to the witneſs and 
by him ſworn to, this is called an exhibit. 


EXIGENT, is a writ requiring the ſheriff to cauſe the 
defendant to be proclaimed, required, or exacted, in five 
county courts ſucceſſively, to render himſelf, and if he does, 

| | then 
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then to take him into cuſtody; but if he does not appear, 
and is returned gumto exattus, that is, five times proclaim- 
ed, he ſhall then be outlawed by the coroners of the county. 


EXILE, a baniſhment, or driving out of a perſon. This 
exile is either by reſtraint, when the government forbids a 
man, and makes it penal to return; or voluntary, where he 
leaves his country upon diſguſt, but may come back at plea- 
* ſure. Lit. Dic. 2 Lev. 191. | 


EXILIUM, is ſpoken of in our old law books, in re- 
ference to tenants or villeins being injuriouſly driven out, or 
exiled from their tenements. There was vaſium, deſiructio, 
and exilium; vaſtum and deſiruftio were, when the tenants 
had their houſes, gardens, and woods, waſted or deſtroyed ; 
exilium, when the villein having been manumitted, was after- 
wards unlawfully driven out of his tenement. 1 . 53. 


EX OFFICIO, is fo called from the power which an of- 
ficer hath, by virtue of his office, to do certain acts, without 
being particularly applied to; as a juſtice of the peace may 
not only grant ſurety of the peace at the complaint or re- 
gueſt of any perſon, but he may, in ſeveral inſtances, demand 
and take it ex officio. 1 Haw. 137. 

The king, by his attorney general, may file informations 
ex officio, in the court of king's bench, which is uſually done 
for ſuch high miſdemeanors as peculiarly tend to diſturb the 
government. For offences of this kind, not admitting any 
delay, the law has given to the crown the power of an imme- 
diate proſecution, without waiting for any previous applica- 
tion to any other tribunal. 4 Black. zog. 


EX PARTE, of the one part; as a commiſſion in chan- 
cery ex parte, is that which is taken out and executed by one 
ſide or part only, on the other party's neglecting, or refuſing 
to join. 


EXPECTANCY, ſignifies having relation or dependance 
upon ſomething future. E/ates are of two ſorts, either in 
Lillian, which are ſometimes called eſtates executed; or in 
expeFtancy, which are executory : and of expefancies, there 
are two ſorts; one created by the parties, called a remainder ; 
th: other by act of law, called a reverſion. 


EXPEDITATE, 
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EXPEDITATE, ſigniſes the cutting out the ball of the 
fore feet of the dogs of perſons living near the foreſt, to pre- 
vent them from running after the king's game; but, within 
the foreſt, no dogs were allowed to be kept but maſtiffs, 
(theſe only being neceflary for the keeping a man's houſe); 
and they were to be lawed, by cutting off the three claws of 
the fore foot on the right ſide, cloſe by the ſkin. 


EX POST FACTO, is a term uſed in the law, ſignif ing 
a thing done after ſomething that had been done before, 
An eſtate granted may be made good or avoided by matter 
ex poft facto, where an election is given to the party to accept, 
or not accept. 1 Ca. 146. 


EXTENT), is a writ directed to the ſheriff, to ſeize and 
ralue lands and goods to the utmoſt extent, if one that is 
bound to the king by ſpecialty, or to others by ſtatute or re- 
cognizance, hath forfeited his bond or recognizance ; fo 
that, by the yearly rent, the creditor may be ſatisfied. 
F. N. B. 131. 

Upon this, the creditor may ſue a writ to the ſheriff out 
of the chancery, to deliver him the lands and goods to the 
value of the debt; which writ is called a liberate. Wood. 
D. 4 © hb 

Upon an extent, the body, lands, and goods, may all be 
taken at. once in execution, to compel the payment of the 
debt. 3 Black. 420. | 

The king's debt, on an extent, ſhall be preferred to that 
of every ws creditor who hath not obtatned judgment be- 
fore the king commenced his ſuit. Id. 

The king's judgment, alſo, affects all lands, which the 
king's debtor Lack at or after the time of contracting his 
debt. Whereas, between ſubject and ſubject, the judgment 
ſhall not bind the lands in the hands of a bona fide purchaſer, 
but only from the time of actually ſigning the ſame; nor 
the goods in the hand of a ſtranger, or a purchaſer, 
but only from the actual delivery of the writ to the ſne- 
riff. Id. | | 

The lands and goods are to be appraiſed and extended by 
inqueſt of twelve men, and then delivered to the creditor, 
in order to the ſatisfaction of his debt; for every extent 
ought to be by inquiſition and verdict of a jury; and with- 
out ſuch inquiſition, the ſheriff cannot execute the writ. 


Ja. 869. 
Cro. Ja. 569 EXTIN- 
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EXTINGUISHMENT : 


1. Extinguiſhment, what. 

2. Extinguſhment of rent or ſervice. 
3. Extinguiſhment of copyhold. 

4. Extinguiſhment of common. 

5. Extinguſpment of a way. 

6. Extinguiſhment of a franchiſe. 

7. Extinguiſbment of debt. 


t. Extinguiſhment, what. 


EXTINGUISHMENT comes of the verb extinguere, to deſtroy 
or put out; as when a rent is deſtroyed or put out, it is ſaid 
to be extinguiſhed. 1 . 147. | 


2. Extinguiſhment of rent or ſervice. 


If a man hath a rent charge to him and his heirs, iſſuing 
out of certain Jand, if he purchaſe any part of this land to 
him and his heirs, all the rent charge is extinct, becauſe a 
rent charge cannot by ſuch manner be apportioned ; for the 
rent is intire, and iſſuing out of every part of the land, and 
therefore by purchaſe of part, it is extinct in the whole. 
But if a man hath a rent ſervice, and purchaſeth part of the 
land out of which the rent ſervice is iſſuing, this ſhall not 
extinguiſh all, but only tor the parcel; for a rent ſervice in 
ſuch caſe may be apportioned according to the value of the 
land. 1 If. 147. ; 

But if one holdeth his land of his lord, by the ſervice to 
render to his lord yearly at ſuch a feaſt, a horſe, a ſpear, or 
the like; if in this caſe the lord purchaſe parcel of the land, 
ſuch ſervice is taken away, becauſe it cannot be ſevered nor 
apportioned. Id. 148. 

If there be lord and tenant by fealty and heriot ſervice, 
and the lord purchaſe part of the land, the heriot ſervice is 
extinct, becauſe it is intire. 1d. 149. 


3. Extinguiſhment of copybold. 


As to the extinguiſhment of copyhold, it is laid down as 
a general rule, that any act of the copyholder which denotes 
his intention to hold no longer of his lord, and amounts to a 
determination of his will, is an extinguiſhment of his copy- 
hold. Hutt. 81. Cro. Elia. 21, PAY 
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As if a copyholder in fee accepts a leaſe for years of the 
fame land from the lord, this determines his copyhold eſtate; 
or if the lord leaſes the copyhold to another, and the copy— 
holder accepts an ailignment from the leſſee, his copyliold is 
extinct. Mor. 184. 2 Co. 16. 


4. Extinguiſhment of common. 


By purchaſing lands wherein a perſon hath common ap. 
pendant, the common is extinguiſhed. Cro. Eliz. 594. 

If a commoner releaſeth his common in one acre, it is an 
extinguiſhment of the whole common. &Shzav. 350. 

But if one hath common appendant in a great waſte, be- 
longing to his tenant, and the lord improves part of the 
waſte, leaving ſutficient z if he after makes a feoffment to a 
commoner of the land improved, this will be no extinguiſh- 
ment. Dyer. 339. Hob. 172. 

A commoner aliens part of his land, to which the common 
doth belong; the common is not extinct, but thall be divided. 
2 Shep. Abr. 152. 


5. Extinguihment of a way. 
Extinguiſhment of ways is, as if a man hath a way as ap- 
pendant, and after purchaſes the land wherein this way is, 
the way is extinct. Terms of the Law. 


6. Extinguiſpment of a franchiſe, 


Extinguiſhment may be of liberties and franchiſes; as when 
the king grants any privileges, liberties, or franchiſes, which 
were in his own hands, as parcel of the rights of the crown, 
as goods of felons and fugitives, waifs, elirays, deodands, 
and the like; if they come to the crown again, they are 
drowned and cxtinct in the crown, and the king is ſeiſed of 
them jure corone : but if liberties of fairs, markets, or other 
franchiſes and juriſdictions, be erected and created by the 
king, they will not be extinguiſhed, nor their appendances 
ſevered from the poſſeilions. 9 Co. 25. 


7. Exlingijſtment of debt. 


If a woman obligee takes the obligor to her huſband, it is 
an extinguiſhment of the debt, becauſe it would be a vain 
thing for the huſband to pay money to his wife in her own 

O * * 
yep 2 
rig lit d 


* 


EXT 349 


right : but he may pay money to her as executrix, becauſe 
if ſhe lays the money ſo paid to her by itſelf, the adminiſ- 
trator de bonis non of the teſtator (if the dies inteſtate) ſhall 
have that money, as well as any other goods that were her 
teſtator's. 1 Salt. 306. 


So if a debtor makes the debtce his executor, or him and 


another executors, and they take the cxecutorſhip upon them, 
or if the debtee makes the debtor his executor, it is an ex- 
tinguiſhment of the debt. 1 Saſk. 300, 

But where. a debtee or debtor executor legally refuſeth, 
or he and others being made executors they all refuſe, then 
the debt is revived again. P/2wd. 185. 

Where adminiſtration of the goods of the obligee is com- 
mitted to the obligor, this is only a ſuſpenſion of the action, 
and not an extinguiſhment of the debt; and the reaſon is, 
becauſe the commiſſion of adminiſtration is not the act of 
the obligee : for all the intereſt of an adminiſtrator is only 
from the ordinary; but the intereſt of an executor is from 
the teſtator. 1 Salk, 303. 

A creditor's accepting a higher ſecurity than he had be- 
fore, is an extinguiſhment of the firſt debt; as if a creditor 
by ſimple contract accepts an obligation, this extinguiſhes 
the ſimple contract debt. 6 Co. 44. 

So if a man accepts a bond for a legacy, he cannot after 
ſue for his legacy in the ſpiritual court; for by the deed the 
legacy is extinguiſhed, and it is become a mere debt at com- 
mon law. Yelv. 38. | 

So if a bond creditor obtains judgment on the bond, or 
hath judgment acknowledged to him, he cannot after bring 
an action on the bond, for the debt is drowned in the judg- 
ment, which is a ſecurity of an higher nature than the bond. 
6 Co. 44. 

But the accepting a ſecurity of an inferior nature 1s not an 
extinguiſhment of the firſt debt, as if a bond be given in ſatiſ- 
faction of a judgment. Co. Fa. 650 


Alſo the accepting a ſecurity of equal degree is no ex- 


tinguiſhment of the firſt debt; as where an obligee hath a 
ſecond bond given to him; ſor one deed cannot determine 
the duty upon another. Cro. #/:z. 304. 

An account ſtated is no extinguiſhment of the original 
debt ; and therefore it is no plea in bar to a demand of a debt 
of the ſame degree. Nor can a note of hand be pleaded in 


bar to an action upon ſimple contract. Bur. Mang. g. 
EXTORTION, 
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EXTORTION, is an abuſe of public juſtice, which con- 
fiſts in an officer's unlawfully taking, by colour of his office, 
from any perſon, any money or thing of value, that is not 
due to him, or more than is due, or before it is due. The 
puniſhment is fine and impriſonment, and ſometimes a for- 
feiture of the office. 4 Black. 141. 


EXTRAPAROCHIAL, ſigniſies to be out of any pariſh. 
Tithes of extraparochial places belong to the king by his 
prerogative. Extraparochial waſtes and marſh lands, when 
drained and improved, are by the ſtatute 17 G. 2. c. 37. to 
be aſſeſſed to all parochial rates in the pariſh next adjoining, 


FAC 


FACT OR. A factor is a merchant's agent, reſiding be- 
yond the ſeas, or in any remote parts, conſtituted by 
letter or power of attorney. 

In commiſſions, it is uſual to give the factor power in 
expreſs words, to diſpoſe of the merchandize, and deal 
therein as if it were his own; by which the factor's actions 
will be excuſed, though they occaſion loſs to the principal. 
Lex Mercat. 151. 

If a factor buys goods on account of his principal, where 
he is uſed ſo to do, the contract of the factor ſhall oblige the 
principal to a performance of the bargain ; and he is the 
proper perſon to be proſecuted on non-performance : but if 
the factor enters into a charter party of affreightment with 
a maſter of a ſhip, the contract obliges him only, unleſs he 
lades aboard generally his principal's goods, when both the 
principal and lading become liable for the freight, and not 
the factor. Goldfb. 137. | 

If a factor has not a general, but a limited authority, to 

urchaſe at a certain particular price, if he exceeds that, 
Bis principal is not bound to accept of that contract. 1 Vea. 
IO. 
: Goods remitted to a factor ought to be carefully pre- 
ſerved, and he is accountable for all lawful goods which ſhall 
come to his hands; yet if the factor buy goods for his prin- 


cipal, and they receive damage after in his poſſeſſion, through 
no 
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no neglect of his, the gnome! ſhall bear the loſs; and if 
a factor be robbed, he be diſcharged in account againſt 
his principal. 4 Co. 83. 

Generally, the cargo is liable to pay the freight, or ex- 
pence of carrying the goods. 2 All. 622. 

And a factor may detain goods to pay cuſtoms in any 
place, or for ſalvage. Id. 623. 

Alſo, a factor, to whom a balance is due, hath a lien 
upon all the goods of his principal, ſo long as they remain 
in his poſſeſſion ; but if he parts with the goods, he parts 
with his lien. Burr. Mans. 494. 

If a man employs a factor to fell goods, who ſells them 
on credit, and before the money is paid dies indebted more 
than his aſſets will pay, this money ſhall be paid to the prin- 
cipal merchant, and not to the factor's adminiſtrator, but 
thereout muſt be deducted what was due for commiſſion; 
for a faCtor is in nature only of a truſtee for his principal. 
2 Vern. 638. 


FAIRS AND MARKETS : 

1. Fairs and markets can only be ſet up by the king's grants, 
or by long and iramemorial uſage and preſcription, which 
preſuppoſes a grant. 1 Black. 274. 

And the reaſon why a fair or market cannot be holden 
without a grant, is not only for the ſake of promoting traf- 
fic and commerce, but alto for the preſervation of order, 
and prevention of irregular behaviour, where multitudes of 
people are gathered together. Burr. Mansf. 1817. 

2. Fairs are commonly annual, and were granted to be 
held on the day of the dedication of the church, as many 
of them are ſo holden to this day. And they were ff. 
held in the churches, afterwards in the church-yard, until 
reſtrained by authority. Ken. Par. Ant. 609. 

And from this relation to the church, they were commonly 
kept on Sundays but by 27 Hen. 6. c. 5. it was enacted, that 
no ir or market {hall be kept upon any Sunday, except for 
nece ſſary victual, and on the four harveſt Sundays (when pco- 
ple on the week days are otherwiſe fully employed). 

2. If L am intitled to hold a fair or market, and another 
pero: ſets up a fair or market ſo near mine that it doth me a 
prejudice, it is a nuifance to the freehold which I have in 
my market ur fair. But in order to make this cut to be a 
nuiſance, it is 1:2ceffary that my market or fair be the elder, 
otherwiſe I myſelf am guilty of the nuiſance, Alſo it is 

| ; not 
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not a nuiſance, unleſs it be within leſs than ſeven miles dif. 
tance from mine. 3 Black. 218. 

4. Toll is not neceſſarily incident to a fair or market, but 
the king may grant that toll ſhall be paid, although it be a 
charge upon the ſubject ; becauſe the ſubjects (who in this 
caſe are as it were the vendees) have benefit and eaſe by ſuch 
fairs or markets : but the king cannot appoint a burdenſome 
toll, but it ought to be only a ſmall ſum, to charge the ſub- 
jet. 2 Inft. 220. | 

There is no certain toll limited to be taken; but if that 
which is taken be not reaſonable, it is puniſhable by the ſtatute 
of 3 Ed. 1. c. 31. and what ſhall be deemed in law to be 
reaſonable, ſhall be judged, all circumſtances conſidered, by 
= judges of the law, if it come judicially before them, 

222. 

5. By the 2 Ed. 3. c. 15. every lord, at the beginning of 
his fair, ſhall there proclaim and publiſh how long the fair 
ſhall endure, that merchants may know the time when it 
expires. | 

6. Of common right no toll ſhall be paid for things brought 
to the fair or market, unleſs they be ſold, and then toll to 


be taken of the buyer: but in ancient fairs and markets, toll 


may be paid for the ſtanding in the ſair or market, though 
nothing be ſold. 2 It. 220. 

If the king or any of his progenitors have granted to any to 
be diſcharged of toll, either generally or ſpecially, this 
grant is good to diſcharge him of all tolls to his own fairs or 
markets, and of the tolls which, together with any fair or 
market, have been granted after ſuch grant of diſcharge; but 
cannot diſcharge tolls formerly due to ſubjects, either by 
grant or preſcription ; for in every grant of a franchiſe, pri- 
ority ſhall be preferred. 2 If. 221. 

"Tenants in ancient demeſne, for things coming of thoſe 
lands, ſhall pay no toll, becauſe at the beginning by their 
tenure they applied themſelves to the manurance and huſ- 
bandry of the king's demeſnes; and therefore for thoſe lands 
ſo holden, and all that came or renewed thereupon, they had 
the ſame privilege : but if ſuch a tenant be a common mer- 
chant for buying and ſelling of wares or merchandizes, that 
riſe not upon the manurance or huſbandry of thoſe lands, he 
ſhall not have the privilege for them, becauſe they are out of 
the reaſon of the privilege of ancient demeſne. Id. 


The king ſhall not pay toll for any of his goods. IId. 
7. A court 
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7. A court of the clerk of the market is incident to every 
fair and market, to puntſh miſdemeanors therein; as a court 
of pie poudre is to determine all diſputes relating to private 
or civil property. The object of this juriſdiction is prin- 
cipally the cognizance of weights and meaſures; and if they 
be found not according to the ſtandard, beſides the puniſh- 
ment of the party by fine, the weights and meaſures them- 
ſelves ought to be deſtroyed. 4 Black. 275. 

8. The court of pie poudre, curia pedis pulverizati, is com- 
monly ſaid to be ſo called from the dy feet of the ſuitors ; 
or, according to others (which is the more probable deriva- 
tion), from the old French pied puldreaux, a pedlar, being 
the court of ſuch petty chapmen as reſort to fairs or markets, 
It is the moſt expeditious court of juſtice known to this 
kingdom. 3 Black. 32. 

It is a court of record, whereof the ſteward of him who 
owns or has the toll of the fair or market is the judge. II. 

It hath cognizance of all matters of contract that can poſ- 
ſibly ariſe within the precinct of the fair or market; and the 
plaintiff muſt make oath that the cauſe of action aroſe 
there. 1d. 

9. Goods in a ſair or market cannot be diſtrained for rent, 
for they are brought thither for the good of the public : but 
if they are driving to market, and by the way are put into a 
paſture, it is otherwiſe. Mood. b. 2. c. 2. 

10. The true owner of goods doth not loſe his property 
in them by a ſale made by the poſſeſſor of them, unleſs it 
was in open market. 3 Alk. 49. a 

But, generally, all ſales and contracts of any thing vendi- 
ble, in fairs or open markets, ſhall be good not only between 
the parties, but alſo binding on all thoſe that have any right 
or property therein. 2 Black. 449. 

In | an; every day, except Sunday, is market day; and 
every ſhop, in which goods are expoſed publicly to ſale, is 
open market for ſuch things as the owner proſeſſeth to 
trade in. Ill. 

But if my goods are ſtolen from me, and ſold out of open 
market, my property is not altered, and I may take them 
wherever J find them. Id. 


With regard to a flolen horſe, the ſale thereof in a fair or 


market ſhall not alter the property, unleſs the ſame ſhall be 
ſhewed one hour in the open place of ſuch fair or marker, 
and the ſale entered, and the toll paid (where toll is due); 
otherwiſe the owner may take his horſe again. But it all 
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theſe circumſtances be complied with, he cannot have hiz 
horſe again, without paying the price for which the horſe 
was fold in ſuch fair or market. 2& 3 P. & M. c. . 
31 Eliz. c. 12. | | 

11. A fair or market may be forfeited by miſuſer ; as by 
keeping them otherwiſe than they are granted, as keeping 


a fair on two days when only one is granted, or keeping a 


market on the Monday when it is granted to be kept on Med. 
neſday, or for extorting a toll where none is due. But à 
market ſhall not be forfeited for non-uſer. Finch, 154. 


FALSE IMPRISONMENT. By the great charter, no 
freeman ſhall be taken or impriſoned, but by the lawful 
judgment of his equals, or by the law of the land. And, 

y the petition of right, 3 Cha. 1. no freeman ſhall be im- 
priſoned or detained without cauſe ſhewn, to which he may 
make anſwer according to law. And by the 16 Cha. 1. c. 10. 
if any perſon be reſtrained of his liberty, he may, upon ap- 

lication by his counſel, have a writ of habeas corpus, to 
— him before the court of king's bench or common pleas, 
who ſhall determine, whether the cauſe of his commitment 
be juſt, and thereupon do as to juſtice doth appertain. 

To make impriſonment lawful, it muſt either be by pro- 
ceſs from a court of judicature, or by warrant from ſome 
legal officer having authority to commit to priſon ; which 
warrant muſt be in writing, under the hand and ſeal of the ma- 
giſtrate, and expreſs the cauſe of commitment. 1 Black. 137. 

For falſe. impriſonment, the law hath not only decreed 
a puniſhment by fine and impriſonment, as a heinous public 
crime, but hath alſo given a private reparation to the party 
by action at law, wherein he ſhall recover damages for the 
loſs of his time and liberty. 3 Black. 127. 


FALSE JUDGMENT, is a writ that ties where falſe 
judgment 3s given in the county court, court baron, or other 
court not of record. It is brought for errors in the proceed- 


ings of ſuch inferior courts, or where they proceed not having 
juriſdiction. F. N. B. | 


FARDEL of land, ferlingata terre, is the fourth part 
of a yardland, which differs in quantity in different places. 
So we read of farding deal, or quadrantaia terre ; ſo, obelata, 
felidata, librata, ariſing (as it ſeemeth) in proportion of quan- 
tity, as a farthing, halipenny, ſhilling, and _— | 
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FARM, or ferme, is an old Saxon word, and ſigniftes 
proviſions ; and it came to be uſed inſtead of rent, or render, 
becauſe anciently the greater part of rents were reſerved in 
proviſions, as in corn, poultry, and the like, till the uſe of 


money became more frequent. So that a farmer, firmarius, 
was one who held his lands upon payment of a rent or feorme; 


though, at preſent, by a gradual departure from the original. 


ſenſe, the word farm is brought to ſignify the very eſtate or 
lands ſo held upon farm or rent. The uſual words in the 
operation of the leaſe are, ( Have demiſed, granted, and to 
farm let.” 2 Black. 317: 


FARRAND-MAN, Sax. a perſon unknown, a ſtranger. 


FAW-GANG; a ſtrolling ſort of people, commonly called 
gypſies, whoſe anceſtors were driven out of Zgypt about the 
year 1517, and ſeem to have obtained the appellation of 
Faw-gang, frem Jehn Faw, one of their principal leaders. 
See GYPSIES. 


FEALTY. Under the feudal ſyſtem, every owner of 
lands held them of ſome ſuperior or lord, from whom, or 
from whoſe anceſtors, the tenant had received them ; and 
there was a mutual truſt or confidence ſubſiſting between the 
lord and tenant, that the lord ſhould protect the tenant in 
the enjoyment of the territory he had granted him; and, on 
the other hand, that the tenant ſhould be faithful to the 
lord, and defend him againſt all his enemies. This obliga- 
tion, on the part of the tenant, was called his fidelitas, or 
fealty ; and an oath of fealty was required, by the feudal 
law, to be taken by all tenants to their lord. 

Which oath is in this form: © Know ye this, my lord, 
te that I will be faithful and true unto you, and faith to you 
te will bear, for the lands which I claim to hold of you; 
and that I will lawfully do to you the cuſtoms and ſervices 
« which I ought to do, at the terms aſligned: So help me 
„ God.” Lett. 91. 


This oath is now neglected in many places, but it is un- 


doubtedly yet in force. 1 Black. 366. 2 Black, 86. > 


FEES, are certain perquiſites allowed to officers who are 
concerned in the adminiſtration of juſtice, as a recompence 
for their labour and trouble; and theſe are either aſcertained 
by act of parliament, or eſtabliſhed by ancient uſage, which 
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gives them an equal ſanction with an act of parliament, 
2 Bac. Abr. 463. | | 

Attorneys, before they charge their clients with their fees, 
muſt deliver a bill under their hands; and they ſhall not 
ſue for the ſees until after a month from the time of deliver. 
ing the bill, And the client, on ſubmiſſion to pay the whole 
ſum that on taxation ſhall appear due, may have the bill 
taxed by the proper officer; and no ſuit ſhall be commenced 
during the taxation, And if it appear on taxation that the 
attorney hath been overpaid, he ſhall refund; if the bill 
taxed ſhall be leſs by a ſixth part than the bill delivered, the 
attorncy ſhall pay the coſts of taxation; but if it ſhall not 
be leſs, the court may charge the attorney or client at their 
diſcretion. 3 Ja. c. 7. 2 G. 2. c. 23. | 

The ceroner's fee for taking an inquiſition is 205. and gd. 
for every mile he ſhall be compelled to travel from home. 
25 C. 2. c. 29. 

Fees to be taken by clerks to the juſtices of the peace, are 
to be fettled by the juſtices in ſeſſions, and confirmed by the 
judges of aſſize; and copies thereof ſhall be by the clerk 
of the peace kept conſtantly in a conſpicuous part of the 
room where the ſeſſions are held. 26 G. 2. c. 14. 

The fee for the clerk of aſſize or clerk of the peace for drawing 
an indictment of fclony is 25s. by the 10 & 11 V. c. 23. 

No eric, under-ſheriff, or bailiff of liberty, ſhall take 
more for ſerving an extent or execution than 124. for every 
pound above 100/. and 6d. for every pound levied under 
1001, ; on pain of treble damages to the party, and 4o/. to 
the king. 29 Eliz. c. 4. 

By an ancient ſtatute, the bai/;f”s fee for an arreſt is 4d. 
23 H. 6. c. Ic. 

Gaolers fees are to be ſettled from time to time by the 
juſtices in ſeſſions; and tables thereof ſhal! be hung up 
by the clerk of the peace in the court where the ſeſſions are 
held; and by the gaoler ſhall be hung up in every gaol. 
32 G. 2. c. 28. | 

A gaoler muſt not diſobey a writ of habeas corpus for want 
of his fees; but the court will not turn the priſoner over 
till the gaoler be paid all his fees. 2 Ha. 151. 

By ſtatute 14 G. 3. c. 20. if a prifoner is acquitted, or dil- 
charged upon proclamation for want of proſecution, or 
hath no bill found againſt him, he ſhall pay no fee to the 
gaoler for his diſcharge : but ſuch fee as hath been uſual, 
not exceeding 13s. 4d. ſhall be paid out of the general 
county rate. : FEE 
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FEE FARM, properly taken, is, when the lord, upon 


the creation of the tenancy, reſerves to himſelf and his heirs, 
either the rent for which it was before let to farm, or at 
leaſt a fourth part of that farm rent. 2 nfl. 44. 

It is called a fee farm rent, becauſe a farm rent is reſerved 
upon a grant in fee. 1d. 

Fee farm rents of the crown, which remained to the king's 
of England from their ancient demeſnes, were many of them 
alienated from the crown in the reign of king Charles the 
ſecond, in purſuance of powers granted by 22 C. 2. c. 6. 
and 22& 23 C. 2. c. 24. And by the annual land tax acts, the 
receivers of the ſaid rents yet remaining, or which were 
purchaſed by virtue of the faid acts, ſhall allow a deduction 
of ſo much in the pound as the land tax is laid at for that 
year; provided that ſuch deduction do not exceed the ſum 
aſſeſſed on the whole eſtate out of which ſuch purchaſed fee 
farm rent iſſues. 


FEE SIMPLE. A fee, in general, ſignifies an eſtate of 
inheritance; and when the term is uſed without any other 
adjunct, or has the adjunct of {mple annexcd to it, (as, a fee, 
or a fee ſimple, ) it is uſed in contradiſtinction to a fee condi- 
tional at the common law, or a fee tail by the ſtatute z im- 
porting an abſolute inheritance, clear of any condition, limita- 
tion, or reſtriction to particular heirs, but deſcendible to 
the heirs general. 1 /. 1. 2 Black. 106. 


FEIGNED ISSUE. A feigned iſſue is that whereby an 
action is ſeigned to be brought, by conſent of the parties, to 
determine ſome diſputed right, without the formality of 
pleading, and thereby to ſave much time and expence in the 
deciſion of a cauſe. 3 Black. 452. 


FELO DE SE, a feln of himſelf, is a perſon who being 
of ſound mind, and of the age of diſcretion, voluntarily kills 
himſelf; for if a perſon is inſane at the time, it is no crime. 
But this ought not to be extended fo far as the coroners' juries | 
ſometimes carry it, who ſuppoſe that the very act of ſelſ- 
murder is an evidence of inſanity ; as if every man who acts 
contrary to reaſon, had no reaſon at all; for the ſame argu- 
ment would prove every other criminal 197 compos, as well 
as the ſelf-murderer. The law very rationally judges, that 
every melancholy or hypochondriac fit dotly not deprive a 
man of the capacity of diſcerning right from wrong; which 
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is neceſſary to form a legal excuſe. And the law fo far dif, 
courages this offence, as not to allow the ſelf-murderer chriſ. 
tian burial z but he ſhall be buried ignominiouſly in the high... 
way, with a ſtake driven through his body, and his goods 

and chattels forfeited. 4 Black, 189. | 


FELONY, is ſuppoſed by ſome to come from the Saxon 
fell, which ſignifies fierce or cruel, of which the verb 5% 
ſignifies to throw down or demoliſh ; and the ſubſtantive of 
that denomination ſignifies a mountain rough and unculti. 
vated. But the ſame word, with a little variation, runs 
through moſt of the European languages, and ſignifies more 
generally an offence at large; and the Saxon word fellan ſig. 
nifics to offend, and fz/lnifſe an offence or failure; and al. 
though felony, as it is now become a technical term, ſignifies 
in a more reſtrained ſenſe an offence of an high nature, yet 
it is not limited to capital offences only, but ſtill retains 
ſomewhat of this larger acceptation ; for petit larceny is fe- 
lony, although it is not capital. | 

According to Sir Henry Spelman, it ſignifies ſuch an of- 
fence, for which, during the feudal inſtitution, a man ſhould 
loſe or forfeit his eſtate; which he derives of two northern 
words, fee, which ſignifies a fief, feud, or beneficiary eſtate, 
and ion, which ſignifies price or value. And hence it is per- 
haps, that to this day felony incurs a forfeiture of eſtate. 

Miſpriſion of felony is the concealing a felony which a man 
knows, but never conſented to; for if he conſented, he is 
either a principal or acceſſary in the felony. The puniſhment 
thereof is fine and impriſonment. If a man will fave himſelf 
from the crime of miſpriſion, he muſt diſcover the offence to 
a magiſtrate with all ſpeed that he can. 3 I}. 140. 

Compounding of felony, commonly called zheftbote, is where 
a man takes his goods again or other amends, not to proſe- 
cute. This was anciently puniſhed as felony, but at this day 
it is only punithable by fine and impriſonment. 1 Haw. 125. 

By the 3 Ja. c. 10. the felon, if able, ſhall pay the charges 
of his carrying to gaol ; and by the 27 G. 2. c. 3. if he is not 
able, the ſame ſhall be paid out of the county rate, 

By the 14 G. 3. c. 2. a priſoner againſt whom no bill hath 
been found, or who ſhall on trial be acquitted, or be dif- 
charged by proclamation for want of proſecution, ſhall be 
immediately ſet at large in court, without paying any fee to 
the ſheriff or gaoler ; and ſuch fees as had been uſually paid 
in reſpect of ſuch diſcharge, not exceeding 13s. 4d. thall, on 
certificate of the judge, be paid out of the county rate. 
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By the 25 G. 2. c. 36. the court, before whom any perſon 
hath been convicted of grand or petit larceny or other felony, 
may, at the prayer of the proſecutor, order his reaſonable 
charges of proſecution to be paid out of the county rate. 

And by the aforeſaid act of 27 G. 2. c. 3. when any poor 
perſon ſhall appear on recognizance to give evidence, the 
court may order ſuch ſum to be paid to him aut of the county 
rate, as they ſhall think reaſonable, for his time, trouble, 
and expences. 


FEME COVERT, Fr. a married woman; ſo called from 
her being under the cover, protection, and influence of her. 
huſband. So a feme ſole is a woman ſingle, or unmarried, 


FENCE, is a hedge, ditch, or other incloſure of land, for 
the better improvement thereof. And where a hedge and 
ditch join together, in whoſe ground or fide the hedge is, 
to the owner of that land belongs the keeping the ſame, and 
the ditch adjoining to it, on the other fide, in repair and 
ſcoured. Par. 92 188. 


FENCE MONTH, in foreſts, is the month in which the 
deer fawn ; during which time they are to be . from 
the interruptions of fear or danger; and therefore it is un- 
lawful to hunt in foreſts during that time; which begins 
fifteen days before Midſummer, and ends fifteen days after 
it, being in all thirty days. Manu. part 2. ch. 13. 

So alſo, by ſeveral acts of parliament, certain rivers are 
put in defence for a limited time, for the proteCtion of the fiſh 
during the ſpawning ſeaſon. 


FEOD, feud, fief, or fee, in the northern languages, ſig- 
nifies a conditional ſtipend or reward. The conſtitution of 
feuds had its original from the northern nations, that in the 
decline of the Reman empire invaded the Roman provinces. 
The conquering generals, in order to ſecure their acquiſitions, 
allotted large diſtricts or parcels of land to the ſuperior offi- 
cers, who again dealt out ſmaller parcels or allotments to the 
inferior officers and ſoldiers. And the condition annexed to 
them was, that the poſſeſſor ſhould do ſervice faithfully, both 
at home and in the wars, to him by whom they were given, 
for which purpoſe he took the oath of fealty; and in caſe of 
the breach of this condition and oath, by not performing 


the ſtipulated ſervice, or by deſerting the lord in battle, the 
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lands were again to revert to him who granted them, 
2 Black. 45. 

Theſe at firſt were only eſtates at will, and then they 
were called munera, Of gifts; afterwards they were granted 
for life, and then they were termed benefeicia ; and for the like 
reaſon the livings of clergymen are called benefices to this 
day; and afterwards they were made hereditary, when they 
were called fe:da, and in our law fze ſimple, Rel. Stel. 9. 


FEODARY, feudatarius, was an officer of the court of 
wards, whoſe buſineſs it was to be preſent with the eſcheator 
in every county at the finding of offices of lands, and to 
give in evidence for the king, as well concerning the value 
as the tenure. He alſo received the rents of the lands of the 
king's wards within his circuit, which he anſwered to the 
receiver of the court. This office, together with that court 
itſelf, was aboliſhed by the 12 C. 2. c. 24. | 


FEODUM MILITTS, a knight's eſtate or fee, was ſuch 
an eſtate in value, as required a man to take upon him the 
order of knighthood ; which of oid time was eſtimated at 


20 J. a year. 


FEOFFMENT, may be defined to be the gift of any cor- 

eal hereditament to another. He that ſo gives, or in- 
feoffs, is called the fer, and the perſon entcoffed is de- 
nominated the fegte. 2 Black. 20. 

But, by the mere words of the deed, the feoffment is by 
no means perfected. There remains a very material cerc- 
mony to be performed, called /ivery of ſein ; without which, 
the feoffee hath but a mere eſtate at will. Ii. | 

This conveyance by feoffment was anciently the moſt com- 
mon and neceſſary method of conveyance, boch becauſe it is 
ſolemn and public, and, therefore, beſt remembered and 
proved; and alſo, becauſe it cleareth all diſſeiſins, abate- 
ments, intruſions, and other wrongful and defeaſible eſtates, 
where the entry of the ſcoffor is lawful ; which neither fine, 
recovery, nor bargain and ſale by deed indented and inroll- 
ed, doth. 1 Inft. g. 

But now, ſince the ſtatute of uſes, 27 H. 8. c. 10. the 
conveyance by leaſe and releaſe, hath taken place of it, and 
is become a very common aſſurance to paſs lands and tene- 


ments; for it amounts to a fcoſſment, the uſe drawing alter 
it 


it the poſſeſſion without actual entry, and ſupplying the 
place of livery of teitin. 


FERA NATURE. Animals fere nature, of a wild 
nature, are thoſe in which a man hath not an abſolute, but 
only a qualified and limited property, which ſometimes ſub- 
fiſts, and at other times doth not ſubſiſt. And this qualified 
property is obtained cither by the art and induitry of man, 
or the impotence of the animals themſclves; or by ſpecial 

ririlege. 
: 1. A qualified property may ſubſiſt in animals, fers 
nature, by the art and induſtry of man, either by his re- 
. claiming and making them tame, or by ſo confining them 
that they cannot eſcape and uſe their natural liberty ; ſuch 
23 deer in a park, hares or conies in an incloſed warren, 
doves in a dove-houſe, pheaſants or patridges in a mew, 
hawks that are fed and commanded by the owner, and fiſh in 
a private pond, or in trunks. Theſe are no longer the pro- 

erty of a man, than while they continue in his keeping, or 
actual poſſeſſion : but if at any time they regain their natu- 
ral liberty, his property inſtantly ceaſes; unleſs they have 
animum revertendi, which is only to be known by their uſual 
cuſtom of returning. 

2. A qualified property may alſo ſubſiſt in theſe animals, 
by reaſon of the impotence of the animals themſelves ; as 
when hawks, or other birds build in my trees, or conies 
or other creatures make their neſts or burrows in my land, 
and have young ones there, I have a qualified property in 
thoſe young ones, till ſuch time as they can fly, or run away, 
and then my property expires. 

3. A man may have a qualified property in animals, fer 
nature, by ſpecial privilege ; that is, he may have the privi- 
lege of hunting, taking, and killing them, in excluſion of 
other perſons. Under which head may be conſidered, all 
thoſe animals which come under the denomination of game. 
Here a man may have a tranſient property in theſe animals, 
ſo long as they continue within his liberty, and may reſtrain 
any ſtranger — taking them therein; but the inſtant they 
depart into another liberty, this qualified property ceaſcs. 
2 Black. 391, 


FERRY, a liberty by preſcription, or the king's grant, to 


have a boat for paſſage upon a river, for the carriage of 
horſcs 
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horſes and men for reaſonable toll. T. L. A ferry is in 
reſpect of the landing place, and not of the water; the 
water may be to one, and the ferry to another. And in 
every ferry, the land on both tides of the water, ought to 


belong to the owner of the ferry; otherwiſe, he cannot land 
on the other part. 


* 


FESTINGMAN, from the Saxon //, to bind; a word 
not yet out of uſe. To be free of feftingman, ſeems to be 
diſcharged from bond ſervices. So fe/ling penny, is earneſt 
given to ſervants on their feſting or binding. 


FEUD, in Scotland, is a combination of kindred, to revenge 
injuries or affronts done or offered to any of their blood. $0 
deadly feud, is a profeſſion of irreconcilable hatred, till a per- 
ſon is revenged even by the death of his adverſary. 


FIAT (let it be done), is a ſhort warrant, or order of 


ſome judge for making out and allowing certain proceſſes, 
or the like, 


FICTION OF LAW is allowed of in ſeveral caſes; 
but it muſt be framed according to the rules of law, and 
there ought to be equity and poſſibility in every legal fiction. 
A common recovery is a fiction of law, a formal act or de- 
vice by conſent, where a man is deſirous to cut off an intail, 
10 Co. 42. | 

But the law ought not to be ſatisfied with fictions, where 
it may be otherwiſe really ſatisfied ; and fictions in law ſhall 
not be carried farther than the reaſons which introduced 
them neceflarily require. 1 Lill. Abr. 610. 

They were invented to avoid inconvenience; and it is a 
maxim invariably obſerved, that no fiction ſhall extend to 
work an injury, its proper operation being to prevent a miſ- 
chief, or remedy an inconvenience, that might reſult from 
the general rule of law. 3 Black. 43. 


FIELD-ALE, a kind of drinking in the field, claimed 
by the bailiffs of hundreds from the contribution of the in- 
habitants. 


A FIERI FACTAS is a writ of execution, whereby the 


ſheriff is commanded gν⁰,ĩ fieri faciat ; that is, that he cauſe 
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to be made, of the goods and chattels of the defendant, the 
ſum or debt recovered againſt him. 3 Black. 417. 

And the ſheriff having, by virtue of this writ, taken the 
goods and chattels, may ſell the ſame (even an eſtate for 
years, which is a chattel real), until he hath raiſed enough 
to ſatisfy the judgment and colts; firſt paying the landlord 
of the premiſes upon which the goods are found, the arrears 
of rent then due, not exceeding one year's rent in the whole, 
14. 

If part only of the debt be levied, the plaintiff may, on 
return of the writ, have a writ of execution againſt the body 
of the defendant for the reſidue. 1d. 


FIFTEEN'THS were a tribute, or temporary aid, iſſuing 
out of perſonal property, and granted to the king by parlia- 
ment; it was a real fifteenth part of every man's perſonal 
eſtate, according to a reaſonable valuation; for perſonal 
eſtate, in ancient times, was very inconſiderable, and quite 
a different thing from what it is at preſent : originally, the 
amount of the taxation was uncertain, being levied by aſſeſſ- 
ments new made at every freſh grant of the commons. But 
in the eighth year of Ed. 3. it was reduced to a certainty, 
when a general taxation was made of every townſhip, bo- 
rough, and city, in the kingdom; which rate was the fif- 
teenth part of the value of every townſhip, the whole 
amounting to about 29,0001. 1 Black. 308. 


FIGURES are not allowed to expreſs numbers in indict- 
ments, but numbers muſt be expreſſed in words; 2 H. H. 170. 
Cr. Cir. 109. Andr. 137. H. 11 G. 2. K. & Haddock. 
or at leaſt in Roman numerals; Str. 261. H. 6 G. X. & 
Philips. By 6 G. 2. c. 14. it is allowed to expreſs numbers 
by figures in writings, pleadings, rules, orders, indictments, 
&c. in courts of juſtice, as have been commonly uſed in the 
ſaid courts, notwithſtanding any thing in the 4 G. 2. c. 26. 


FILE, lum, a thread, ſtring, or wire, upon which writs 
and other exhibits in courts and offices are faſtened or filed, 
for the more ſafe keeping, and ready turning to, the ſame. 
A file is a record of the court, and the filing of the proceſs of 
a court makes it a record of it. 1 Lill. 112. : ſo filacer, in 
the court of common pleas, is an officer ſo called from his 
filing thoſe writs whereon he makes out proceſs. 
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FILUM AUE, the thread or middle of the ſtream, 
where a river parts two lordſhips. 


FINE OF LANDS. 
1. Fine of lands, what. 
2. Manner of levying a fine. 
3. Of the ſeveral kinds of fines of lands. 


4. Effet of a fine levied. 


1. Fine of lands, what. 


A FINE is ſometimes ſaid to be a feoffment of record; 
though it might, with more accuracy, be called, an ac- 
knowledgment of a feoffment on record: by which is 
to be underſtood, that it hath, at leaſt, the ſanie force and 
effect with a feoffment, in the conveying and aſſuring of 
lands: though it is one of thoſe methods of transferring 
eſtates of freehold by the common law, in which livery of 
ſeiſin is not neceſſary to be actually given; the ſuppoſition 
and acknowledgment thereof, in a court of record, however 
fictitious, inducing an equal notoriety. But, more particu- 
larly, a fine may be deſcribed to be, an amicable com- 
eee or agreement of a ſuit, either actual or fictitious, 

y leave of the king or his juſtices; whereby the lands in 
queſtion become, or are acknowledged to be, the right of 
one of the parties. In its original, it was founded on an 
actual ſuit, commenced at law for the recovery of the 
poſſeſſion of land; and the poſſeſſion thus gained by ſuch 
compoſition, was found to be ſo ſure and effectual, that 
fictitious actions were, and continue to be, every day com- 
menced, for the ſake of obtaining the ſame ſecurity. 
2 Black. 349. 

For, anciently, it was a determination of a real controver- 
ſy; but now is generally a feigned action, and ſuppoſes a 
controverſy, where, in reality, there is none, to ſecure the 
title that a man hath in his eſtate againſt all men; or to cut 
off intails, and with more certainty to convey the title of 
lands to whom he pleaſeth, either in fee ſimple, fee tail, 
or for life or years. Weſt. Symb. par. 2. f. 1. 

It is called a ne, becauſe it puts an end, not only to the 
ſuit thus commenced, but alſo to all other ſuits and con- 
troverſies concerning the ſame matter, 2 Black. 349. 


2. Manner 
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2. Manner of levying a fine. 


The manner of levying a fine by this kind of fictitious 
proceeding, is as follows: 

1. The party, to whom the land is to be conveyed or 
aſſured, commenceth an action or ſuit at law againſt che 
other; gencrally an action of covenant, by ſuing out a writ 
or precipe, called a writ of covenant, the foundation of which 
is a ſuppoſed agreement or covenant, that the one ſhall con- 
vey the lands to the other; on the breach of which agree- 
ment the aCtion is brought. On this writ there is due to the 
king a primer, or firſt fine, being a noble for every five marks 
of land, or a tenth part of the yearly value. The ſuit being 
thus commenced, there follows, 

2. The {icentia concordanudi, or licence to agree the ſuit; 
for as ſoon as the action is brought, the defendant, knowing 
kimſclf to be in the wrong, is ſuppoſed to make overtures of 
peace and accommodation to the plaintiff, who, accepting 
them, but having, upon ſuing out the writ, given pledges to 
proſecute his ſuit, which he indangers if he now deſerts it 
without licence, he therefore applies to the court for leave 
to make the matter up. This leave is readily granted; and 
for it there is another fine duc to the king, called the Ling 

ſilver, and ſometimes the p fine, with retpect to the primer 
fine before mentioned; and it is as much as the primer tine, 
and half as much more. | 

3. Next comes the concord or agreement itſelf, after leave 
obtained from the court; which is uſually an acknowledg- 
ment from the deforciants (or thoſe who keep the others out 
of poſſeſſion), that the lands in queſtion are the right of the 
complainant: and, from this acknowledgment or recog- 
nition of the right, the party levying the tine is called the 
cognizor (or acknowledger), and he to whom it is acknow- 
ledged is called the cognizee. This acknowledgment muſt 
be made either openly in the court of common pleas, or be- 
fore one of the judges of that court, or before commiſſioners 
in the country, by a ſpecial authority called a writ of dedimus 
poteſlatem ; which judges and commilhoners are bound by the 
ſtatute 18 Ed. 1. ff. 4. to take care that the cognizors be of 
full age, ſound memory, and out of priſon. It there be any 
feme-covert among the cognizors, the is privately examined, 
whether ſhe doth it willingly, or by compulſion of her hul- 
band; and alſo, if there be any doubt of her age, the ſhall be 


examined as to that. 2 Black. 349. 2 It. 515. And by 
an 
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an order of the court of common pleas, H. 17 G. 2. in 
fines taken by commithoners, an aſhdavit on parchment muſt 
be made * an attorney of one of the courts of law at Wy. 
minſter, of the great ſeſſions in Wales, or of the counties pa- 
latine of Chefter, Lancaſter, and Durham, that he knows the 
cognizors ; that the fine was duly ſigned and acknowledged 
by them before the two commiſſioners taking the ſame z that 
the cognizors, and two commiſhoners, were, at the time of 
taking and acknowledging the ſaid fine, all of full age and 
competent underſtanding ; that the femes-covert (if any) 
were ſolely and ſeparately examined apart from their huſ- 
bands, and freely and voluntarily conſented to and acknow- 
ledged the ſaid fine; and that the cognizors, and every of 
them, knew the fame to be a fine to paſs his, her, and their 
eſtate and eſtates; and { H. 26 and 27 G. 2.) that the ſaid 
fine was duly ſigned and acknowledged upon the day and 
year mentioned in the caption; and that the razures or in- 
terlineations (if any) in the body or caption of ſuch fine, 
were made before the parties ſigned the ſaid fine, and before 
the caption was ſigned by the commiſſioners. | 

By theſe acts all the eſſential parts of a fine are complet- 
ed; and if the cognizor dies after the fine is acknowledged, 
it may yet be carried on in all its remaining parts; provided 
that the writ be returned before ſuch death of the cognizor, 
2 Black. 351. 2 Wilſon, 115. x 

4. The next thing is the note of the fine; which is only 
an abſtract of the writ of covenant, and of the concord, 
naming the parties, the parcels of land, and the agreement. 
This muſt be inrolled of record in the proper oſſice. 

5. The fifth part is the foot of the fine, or concluſion of it; 
which includes the whole matter, reciting the parties, day, 
year, and place, and before whom it was acknowledged of 
levied. 

And thus the fine is completely levied at common law. 

But, by ſeveral acts of parliament, other ſolemnities are 
ſuperadded ; particularly, that the fine, after ingroſling, 
{ball be openly read and proclaimed in court, once in the term 
in which it is made, and once in each of the three ſucceed- 
ing ; and the chirographer of fines ſhall cauſe a table of all 
the fines levied in each county to be affixed in ſome open part 
of the court all the next term; and ſhall alſo deliver the 
contents thereof to the ſheriff of every county, who ſhall, at 
the next aſſizes, fix the ſame in ſome open place in the court, 


for the more public notoriety of the fine. 
8 5 Lands 


Lands purchaſed of divers perſons by ſeveral purchaſers, 
may pals in one fine; and ſuch joint fines are proper to ſave 


charges, where the purchaſes are of ſmall value. 2 Black. 351. 


But before ſuch ſine is allowed to paſs, proof muſt be 
made that the whole purchaſe-monies do not exceed 2001. 


3. Of the ſeveral kinds of fines of lands. 
FINES thus levied are of four kinds. 1. What is called a 


fine ſur cognizance de droit come ceo que il ad de fon dne; that is, 
a fine upon acknowledgment of the right of the cognizee, as 
that which he hath of the gift of the cognizor. This is the 
beſt and ſureſt kind of fine, for thereby the deforciant, in 
order to keep his covenant with the plaintiff of conveying to 
him the lands in queſtion, and at the ſame time to avoid the 
formality of an actual feoffment and livery, acknowledges 
in court a former feoffment, or gift in poſſeſſion, to have been 
made by him to the plaintiff. This fine is therefore ſaid to 
be a feoffment of record; the livery, thus acknowledged in 
court, being equivalent to an actual livery ; ſo that this aſſur- 
ance is rather a confeſſion of a former conveyance, than a 
conveyance now originally made; for the deforciant, or cog- 
nizor, acknowledges ( cogne{cit ) the right to be in the plaintiſf 
or cognizee, as that which he hath de /on done, of the proper 
gift of himſelf the cognizor. 2. A fine ſur cognizance de 
droit tantum, or upon acknowledgment of the right merely, 
not with the circumſtance of a preceding gift from the cog- 
nizor. This is commonly uſed to paſs a reverſionary intereſt 
which is in the cognizor; for of ſucli reverſions there can 
be no feofiment, or donation with livery, ſuppoſed; as the 
poſſeſſion, during the particular eſtate, belongs to a third 
perſon. 3. A line /ur conceſſit, or upon grant; which is, 


where the cognizor, in order to make an end of diſputes, 


though he acknowledges no precedent right, yet grants to 
to the cognizee an eſtate de nv, uſually for life or years, by 
way of ſuppoſed compoſition ; and this may be done, reſery- 
ing a rent, or the like; for it operates as a new grant. 
4. A fine ſur done, grant, et render; upon giſt, grant, and 
render; which is a double fine, being in a manner two fines, 
comprehending the fine ſur cognizance de droit come ceo, & d. 
and the fine /ur _— ; and may be uſed to create parti- 
cular limitations of eſtate. In this ſpecies of fine, the cog- 
nizee, after the right is acknowledged to be in him, grants 
back again, or renders to the cognizor, or perhaps to a 

ſtranger, 
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ſtranger, ſome other eſtate in the premiſes. But, in ge- 
neral, the firſt ſpecies of fine, ſur cagnizance de droit come 
ceo, &c. is moſt uſed, as it conveys a clear and abſolute free. 
hold, and gives the cognizee a ſciſin in law, without any 
actual livery ; and is therefore called a fine executed, whereas 
the others are but executory. 2 Black. 352. 


4. Effet of a fine levied. 


The reaſon why ſuch 3 is required in paſſing a 
fine is, becauſe the fine is ſo high a bar, and of ſo great 
force, and of a nature ſo powerful in itſelf, that it precludes 
not only thoſe which are parties and privies to the fine, and 
their heirs, but all other perſons whatſoever, who are of 
full age, out of priſon, of ſound memory, and within the 
four ſeas, on the day of the fine levied ; unleſs they put in 
their claim within five years after proclamations made. 

So that a fine extends both to parties, privies, and ftrangers; 
and the parties and privies are forecloſe by it preſently, and 
the frangers in futuro. 2 Inſt. 516. 

The parties are either the cognizors or cognizees and theſe 
are immediately concluded by the fine, and barred of any la- 
tent right they might have, even though under the legal im- 
pediment of coverture. And indeed as this 1s almoſt the 
only act that a feme-covert (or married woman) is permitted 
by law to do (and that, becauſe ſhe is privately examined as to 
her voluntary conſent, which removes the general ſuſpicion 
of compulſion by her huſband), it is therefore the uſual, 
and almoſt the only ſafe method, whereby ſhe can join in 
the ſale, ſettlement, or incumbrance, of any eſtate. 2 Black. 
; Pv to a fine are ſuch as are any way related to the par- 
ties who levy the fine, and claim under them by any right of 
blood, or other right of repreſentation : fuch as are the 
heirs-general of the cognizor, the iſſue in tail, the vendee, 
the deviſce, and all others who mult make title by the perſons 
who levied the fine. Hid. 

Strangers to a fine are all other perſons in the world, ex- 
cept only parties and privies; whoſe right is bound unleſs 
they make claim within ſive years after proclamations made; 
except femes- covert (not being parties to the fine), infants, 
priſoners, perſons beyond the ſeas, and ſuch as are not of 
ſound mind; who have five years allowed to them and their 


heirs, after ſuch impediment removed. Perſons alſo _ 
ave 


have not a preſent, but a future intereſt only, as thoſe in re- 
mainder or reverſion, have five years allowed to claim in, 
from the time that ſuch right accrues And if within that 
time they neglect to claim, or (by the ſtatute 4 Anu. c. 16.) 
if they do not bring an action to try the right within one year 
after making ſuch claim, and proſecute the ſame with effect, 
all perſons whatſoever are barred of whatever right they may 
have, by force of the ſtatute of non- claim. Did. 

And the courts of law will not ſuffer a ſine to be impeach- 


ed (when once levied) on account of any defect of under- 


ſtanding, or even lunacy or idiotcy, of the cognizor. 12 Co, 
124. 2 Co. 58. 10 Co. 42. 

But in order to make a fine of any avail, it is neceſſary that 
the parties have ſome interęſt in the lands to be affected by it; 
otherwiſe two ſtrangers, by confederacy, might defraud the 
owners, by levying fines of their lands, 

Thus tenant for years. at will, or at ſuſferance, cannot by 
fine deveſt an eſtate, and turn it to a right. 2 Ath. 240. 
2 ez. 482. 

If a fine be levied by tenant for life, it immediately operates 
as a forfeitnre of the eſtate of the tenant for life, and the re- 
mainder-man or reverſioner may enter preſently ; but he is 
not bound ſo to do, for the law gives him five years after the 
death of the tenant for life ; becauſe it is not preſumed that 
he will look after the determination of the eſtate, ſooner than 
in the natural way. 2 Vea. 482. 

If a man levy a fine of my land while I am in feen of it, 
this fine will not hurt me; for he that has the eſtate or in- 
tereſt in him cannot be put to his action, entry, or claim; 
becauſe he has that already, which the action, entry, or 
claim, would give him. I vod. b. 2. c. 3. 

But if I have a fee- ſimple, and am diſſceiſed, and the diſſeiſor 
doth levy a fine with proclamations, any I do not claim with- 
in five years after, I and my heirs are barred for ever. Did. 

But a wrong doer, in order to gain a poſſeſſion by diſ- 
ſeiſin, muſt not only ſtep on the land, and then leave the 
rightful owner in poſſeſſion; which, though ſuſficient to 
- him a ſeiſin on a feoffment, is not ſufficient to leyy a 

e. 3 Atk. 339. 

But evidence of receipt of rent is a ſufficient poſſeſſion to 
levy a fine. Bid. 

A truſtee cannot levy a fine to defeat the cefluy que truft ; 
for every one in poſſeſſion, with notice of the truſt, is a 

Vol. 1, B b truſtee; 
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truſtee ; and ce//uy gue truſt hath nothing to do with the 
poſſeſſion. 2 Vez. 476. 2 Att. 240. 

A fine levied by the mortgagor or mortgagee, will not bar 
the equity of redemption, Hard. 512. 2 Vern. 190. 

So fine by the mortgagor to a ſecond mortgagee, will 
not bar the firſt mortgagee, though more than five years 
paſs; the mortgagor continuing in poſſeſſion, and paying 
the intereſt, being only tenant at will to the firſt mortgagee, 
Carth. 414. (13 Vin. 282.) | 

A fine fur cognizance de droit come ces, &c. without any con- 
ſideration expreiied, or uſes declared, whether the cognizor 
be in poſſeſſion, or the fine be of a reverſion, ſhall enure to 
the old uſe, in whomſoever it was at the time of levying the 
fine; and, although it paſſes nothing, yet, after five years 
and non-claim, it will operate as a bar. 2 Wilſ. 19. 

And if a conſideration appears, yet as it conveys an ab- 
ſolute eſtate, without any limitations, to the cognizee, this 
aſſurance could not be made to anſwer the purpoſes of fa- 
mily ſettlements (wherein a variety of uſes is often expe- 
dient), unleſs its force were ſubjected to the direction of 
other more complicated deeds, wherein particular uſes can 
be more particularly expreſſed. And if ſuch deed is made 
previous to the fine, it is called a deed to lend the uſes of the 
fine; if made ſubſequent to the fine, it is called a deed to 
declare the uſes. 2 Black. 363. 


FINE FOR ALIENATION, was an attendant of tenure 
by knight's ſervice, whenever the tenant had occaſion to 
make over his land to another. This depended on the na- 
ture of the feudal connection, it not being reaſonable that a 
feudatory ſhould transfer his lord's gift to another, without 
the conſent of the lord, leſt an enemy to the lord ſhould 
be introduced into the tenure. And if the tenant aliened 
without licence, it was, in ſtrictneſs, a forfeiture of the 
lands: but this ſeverity was mitigated by the ſtatute 1 Ed. 2. 
c. 12. which ordained, that, in ſuch caſe, the lands ſhould 
not be forfeited, but a reaſonable fine be paid to the king: 
upon which ſtatute it was ſettled, that one third of the yearly 
value ſhould be paid for a licence of alienation ; but if the 
tenant preſumed to alien without licence, a full year's yalue 

ſhould be paid. 2 Black. 71. | 
But, by 12 C. 2. c. 24. all fines for alienation, and other 
incidents of tenure by kniglit's fervice, are taken away; ex- 
cept 
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rept fines for alienation due by particular cuſtoms of parti- 
cular manors. 

Which cuſtomary fines are, in ſome places, arbitrary at 
the will of the lord; in other places, limited and certain. 
But, even where they are arbitrary, the courts of law. in 
favour of the tenant, have tied them down to be reaſonab.e in 
their extent; and therefore no fine is allowed to be taken, 
either upon alienations or deſcents (unleſs in particular cir- 


cumſtances), of more than two years' improved value of the 
eſtate. 2 Black. 98. 


FINE FOR OFFENCES. By the bill of rights, 1 7. 
A. 2. c. 2. exceſſive fines ought not to be impoſed; and all 
grants and promiſes of fines and forfeitures of particular 
perſons, before conviction, are declared to be illegal and void. 

The reaſonableneſs of fines in criminal caſes hath been 
uſually regulated by the determination of magna charta, c. 14. 
concerning amercements for miſbehaviour in matters of civil 
right, which is as follows: A freeman ſball not be amerced for 
a ſmall fault, but after the manner of the fault ; and for a great 
fault, after the greatneſs there ; ſaving to him his contenement ; 
and a merchant likewiſe, ſaving to him his merchandiſe ; and a 
villein, ſaving his wainage. Which intends, generally, that 
no man ſhall have a larger amercement impoſed upon him, 
than his circumſtances or perſonal eſtate will bear; ſaving 
to the landholder, his contenement or land; to the trader, 
his merchandize; and to the countryman, his wainage, or 
team and inſtruments of huſbandry. In order to aſcertain 
which, the ſame magna charta directs, that the amercement 
ſhall be ſet, or reduced to a certainty, by a jury. This 
method of liquidating the amercement to a preciſe ſum, is 
uſually done in the court-leet and court-baron by aſſeerers, or 
jurors ſworn to affeere, tax, and moderate, the general 
amercement,. according to the particular circumſtances of 
the offence and the offender. In imitation of which, in 
courts ſuperior to theſe, the ancient practice was, to inquire 
by a jury what a man was worth by the year, ſaving the 
maintenance of himſelf, his wife, and children. And fince 
the diſuſe of ſuch inqueſt, it is not uſual to aſſeſs a larger fine 
than a man is able to pay, without touching the implements 
of his livelihood; but to inflict corporal puniſhment, or a 
ſtated impriſonment, which is better than an exceſſive fine, 
for that (when a man is not able to pay) amounts to impri- 


ſonment for life. 4 Black. 379. 
Bb 2 FIRE. 
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FIRE. Sce BURNING. 


FIREBOTE, a privilege of tenants to take wood for fuel, 
See ESTOVERS. | 


FIRE ORDEAL. See ORDRAL. 


FIRMA ALBA, a white farm, or rent, paid in ſilver, 
and not in cattle or proviſions for the lord's houſe. 


FIRST FRUITS was the value of every ſpiritual living 
by the year, which the pope, claiming the diſpoſition of all 
eccleſiaſtical livings within Chriſtendom, reſerved out of 
every living. 12 Co. 45. 

Theſe, together with the tenths (which were the tenth 
part of ſuch livings paid annually), the pope claimed as due 
to himſelf by divine right; and this portion or tribute was, 
by ordinance, yielded to the pope in the 20 Ed. 1.; and a va- 
luation then made of the eccleſiaſtical livings within this 
realm, to the end the pope might know, and be anſwered of, 
that yearly revenue; ſo as the eccleſiaſtical livings charge- 
able with the tenth (which was called ſpiritual) to the pope, 
were not chargeable with the temporal tenths or fifteenths 
granted to the king in parliament: and to render the payment 
of theſe to the pope more eaſy, the popes ſometimes granted 
the ſame to our kings for certain terms. 2 Int. 627, 8. 

At the reformation theſe were taken from the pope, and 
annexed to the crown; and a valuation was then made of all 
the eccleſiaſtical livings, in the 26 Hen. 8.; according to 
which valuation, the firſt-fruits and tenths ſtill continue to 
be paid. | 

Vicarages, according to the ſaid valuation (which is re- 
corded in what are now called the king's books), not exceed- 
ing fol. a year, and parſonages not exceeding ten marks, 
are diſcharged of firſt-fruits. 1 EI. c. 4. / 29. 

And all eccleſiaſtical benefices with cure of ſouls, not ex- 
ceeding 501. a year according to the improved value, are 
diſcharged of both firſt-fruits and tenths. 5 An. c. 24. / 1. 

By the 2 & 3 An. c. 11. theſe revenues are appropriated 
to the augmentation of ſmall livings, and from thence have 
received the name of queen's bounty. 


FISHERY. A free fiſhery, or excluſive right of fiſhing 
in a public river, is a royal franchiſe, held by grant or pre- 
Ws ſcription, 
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ſcription. It differs from a ſeveral fiſhery, becauſe he that 
has a ſeveral fiſhery mult alſo be the owner of the ſoil, which, 
in a free fiſhery, is not requiſite. It differs alſo from a com- 
mon of fiſhery, in that the free fiſhery is an excluſive right, 
the common of fiſhery is not ſo; and therefore in a free fiſhery 
a man hath a property in the fiſh before they are caught; in 
a common of fiſhery, not till afterwards. 2 Black. 39. 

Fiſhery, in navigable rivers, or arms of the ſea, is come 
mon and public ; it prima facie belongs to the crown, and 
the preſumption is againſt any excluſive right; yet an ex- 
cluſive right may be preſcribed for; but the proof lies on the 
claimer of it. In private rivers, not navigable, it belongs to 
the lords on each fide. Bur. Mansf. 2164. 


FISHPOND. Any man may erect a fiſhpond without 
licence, becauſe it is a matter of profit, and for the increaſe 
of victuals. 2 Inft. 199. | 

Stealing fiſh out of incloſed private fiſhponds, ſtreams, or 
other waters, is tranſportation for ſeven years; and attempt- 
ing to ſteal them is 51. penalty. 5 G. 3. c. 14. 

If any perſon, armed and diſguiſed, ſhall ſteal any fiſh out 
of any river or pond; or (whether armed and diſguiſed or 
not) ſhall break down the head or mound of any fiſhpond, 
whereby the fiſh ſhall be loſt or deſtroyed ; he ſhall be guilty 
of felony without benefit of clergy. 9 G. c. 22. 


FLEDWITE, or flightwite, a freedom or diſcharge 


from amercements, forfeited by a perſon having fed for an 
offence, 


FLEMENEFRITH (from vid, peace) ſeems to be an 
amercement for harbouring an offender, having broken the 
king's peace, and fled for the ſame. 


FLIGHT, is evading the courſe of juſtice, by a man's vo- 
luntarily withdrawing himſelf. On an accuſation of trea- 
ſon, or felony, or even petit · larceny, if the jury find that 
the party fled for the ſame, he ſhall forfeit his goods and 
chattels, although he be acquitted of the offence; for the 
very flight itſelf is an offence, carrying with it a ſtrong pre- 
ſumption of guilt, and is at leaſt an endeavour to elude and 
ſtifle the courſe of juſtice preſcribed by the law. But now 
the jury very ſeldom find the flight ; ſuch forfeiture being 
looked upon, ſince the vaſt increaſe of perſonal property, aa 
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too large a penalty for an offence, to which a man is prompt. 
ed by the natural love of liberty. 4 Black. 387. 


FLORIN, a foreign coin, in Spain 45. 4d. in Germany 
38. 4d, in Holland 28. ö 


FLOT SAM, is where a ſhip is ſunk, or caſt away, ind 
the goods far upon the ſurface of the water. 

FOCAGE (from ficus, a hearth), the privilege of getting 
fuel: the ſame as firebote. . | 


FOLK-LAND was ſuch as was held by no affurance in 
writing, but diſtributed among the common t, or people, 
at the pleaſure of the lord, and reſumed at his diſcretion; 
and was no other than villenage. It was ſo called in contra- 
diſtinction to book-land, which was held by deed or writing, 
in which the tenant had a freehold of inheritance. 


FOLK-MOTE (from lt, and gemet, an aſſembly), was a 
common council of the inhabitants of a city, town, or bo- 
rough, convened at the moct hall or houſe. It ſeems to have 


been uſed for any kind of public meeting. 


FOOTGELD, an amercement for not expeditating, or 
cutting out the balls of the feet of dogs in the foreſt. To be 
free from footgeld, is a privilege to keep dogs within the foreſt 
unexpeditated, without puniſhment, 


FORCIBLE ENTRY AND DETAINER, are the vio- 
lent taking, and keeping poſſeſſion of lands and tenements, 
with threats, force, and arms, and without the authority of 
law. This was formerly allowable to every perſon diſſeiſed 
or turned out of poſſeſſion, unleſs his entry was taken away 
or barred by his own neglect, or other circumſtances. But 
this being found very prejudicial to the public peace, it hath 
been thought neceſſary by ſeveral ſtatutes to reſtrain all per- 
ſons from the ufe of ſuch violent methods, even of doing 
themſelves juſtice; and much more if they have no juſtice 
in their claim. So that the entry now allowed by law is a 
peaceable one; the entry forbidden by law, is ſuch as is ſup- 
ported and maintained with force, violence, and unuſual 
weapons. By the ſtatute 5 R. 2. ft. 1. c. 8. all forcible 


entries are puniſhed with impriſonment and ranſom at the 
king's 
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king's will. And by the ſeveral ſtatutes, 15 R. 2. 4. 2. 
8 H. 6. c. 9. 31 El. . 11. and 21 Fa. c. 15. upon any 
forcible entry, or forcible detainer after peaceable entry, into 
any lands or benefices of the church, a juſtice of the peace, 
taking ſufficient power of the county, may go to the place, 
and there record the force upon his own view; and, upon 
ſuch conviction, may commit the offender to gaol till he 
makes fine and ranſom to the king. And, moreover, the 
juitice ſhall have power to ſummon a jury, to try the forcible 
nw or detainer complained of; and, it the ſame be found 
by that jury, then, beſides the fine on the offender, the juſ- 
tice ſhall make reſtitution, by the ſheriff, of the poſſeſhon, 
without inquiry into the merits of the title; for the force is 
the thing to be tried, puniſhed, and remedied, by them; and 
the ſame may be done at the general ſeſſions. But this doth 
not extend to thoſe who have had peaceable poſſeſſion for 
three years next before. 4 Black. 148. 


FORCIBLE MARRIAGE. By 3 H. 7. c. 2. if any 
perſon ſhall take away any woman, having lands or goods, 
or that is heir-apparent to her anceſtor, by force and againſt 
her will, and »fterwards ſhe be married to him, or to an- 
other by his procurement, or defiled ; he, and alſo the pro- 
curers and receivers of ſuch woman, ſhall be adjudged prin- 
- vs felons. And, by 39 El. c. 9. the benchit of clergy is 
taken away from the principals, procurers, and acceſlaries 
before, 

And, by 4 & 5 P. A. c. 8. if any perſon ſhall take 
or convey away any unmarried woman under the age of ſix- 
tcen (though not attended with force), he ſhall be impriſoned 
two years, or fined, at the diſcretion of the court; and if he 
deflowers her, or contracts matrimony with her without the 
conſent of her parent or guardian, he ſhall be impriſoned 
five years, or fined, in like manner. And, by 26 C. 2. c. 33. 
the marriage of any perſon under the age of 21, by licence, 
without ſuch conſent, is void. 


FORECLOSURE of equity of redemption is, where the 
mortgagee, in order to prevent the mortgagor from redeem- 
ing the eſtate, or to recover his money lent upon the ſecurity 
thereof, applies to a court of equity to compel the mortgagor 
either to ſell the eſtate, or to redeem it by payment of the 


money preſently ; or, in default thereof, to be for ever de- 
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barred from redeeming the ſame, which is called the fore. 
cloſure of the equity of redemption. | 


FOREIGN, forinſecus, ſignifies of another country; and, 
in our law, is diverſified in ſeveral reſpects. 

Foreign attachment, is an attachment of the goods of fo. 
reigners, found in ſome liberty, to ſatisfy their creditors 
within ſuch liberty. 

Foreign kingdom, is a kingdom under the dominion of a 
foreign prince; ſo that Ireland, or any other place ſubject to 
the crown of England, cannot with us be called foreign, 
though to ſome purpoſes 0 are diſtin from the realm of 
England. As if two of the king's ſubjects fight in a foreign 
kingdom, and one of them is killed, it cannot be tried here 
by the common law, but it may be tried by the conſtable 
and marſhal according to the civil law; or the fact may be 
examined by the privy council, and tried by commiſſioners 
appointed by the king in any county in England. 3 Inſt. 48. 

Foreign pleo, is a plea in objection to a judge, where he 
is refuſed as incompetent to try the matter in queſtion, be- 
cauſe it ariſes out of his juriſdiction. Kitch. 75, And if a 
plea of iſſuable matter is alledged in a different county from 
that wherein the party is indicted or appealed, ſuch pleas 
can only be tried by juries returned from the counties wherein 
they are alledged. 2 Haw. 404. 

Foreign ſervice, is that whereby a meſne lord holds of an- 
other, without the limits of his own fee ; or that which the 
tenant performs, either to his own lord or to the lord para- 
mount, out of the fee. Kitch. 299. Alſo the payment of 
extraordinary aid, as oppoſed to intrinſic ſervice, which was 
the common and ordinary duty within the lord's court. 

Counterſciting foreign coin, current in England by the 
king's proclamation, or bringing any ſuch counterfeit foreign 
coin into England, with intent to utter the ſame in payment, 
is high treaſon. 1 Mar. ft. 2. c.6. 1&2 P. & Mar. c. 11. 
And counterfeiting foreign coin not current in this kingdom, 
is miſpriſion of treaſon. 13 El. c. 2. 

If any of the king's ſubjects ſhall in/ into any foreign 
ſervice, he ſhall be guilty of felony without beneſit of clergy. 
9 G. 2. c. 30. 29 G. 2. c. 17. 

A perſon contracting with, or endeavouring to perſuade, 
any artiſicer to go into any foreign ſervice, ſhall forfeit 5ool. 
and be impriſoned for 12 months; for the ſecond offence 
wall forfeit 10001. and be impriſoned two years. And an 
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artificer going out of the kingdom to teach any manufacture 
to foreigners, ſhall be incapable of a legacy, or of being ex- 
ecutor or adminiſtrator, and of taking any lands by deſcent, 
deviſe, or purchaſe, and ſhall forſcit lus lands and goods, and be 
deemed out of the king's protection. 3 G. c. 27. 23 G. 2. c. 1 3. 

FoREIGN bill of exchange, is a bill drawn by a merchant 
reſiding abroad, upon his correſpondent in England; or drawn 
by a merchant in England, on his correſpondent abroad. 
2 Black. 457. 

If a ſtranger of Holland, or any foreign country, buys goods 
at London, and gives a note under his hand for payment, and 
then goes away privately into Holland, the ſeller may have a 
certificate from the lord mayor, on proof of ſale and delivery 
of the goods; upon which, the people of Holland will execute 
a legal proceſs on the party. Alſo, at the inſtance of an am- 
baſſador or conſul, ſuch a perſon of England, or any criminal 
againſt the laws here, may be ſent from a foreign kingdom 
hither. Where a bond is given, or contract made, in. a fo- 
reign kingdom, it may be tried in the king's bench, and laid 
to be done in any place in England. Hob. 11. 2 Bulſtr. 322. 


FOREIGNERS, though made denizens, or naturalized 


here, are diſabled to bear offices in the government, to be of 


the privy council, or members of parliament. 12 W. c. 2. 


FORESTS, are waſte grounds belonging to the king, re- 
pleniſhed with all manner of beaſts of chaſe or venary, which 
are under the king's proteCtion, for the ſake of his royal re- 
creation and delight; and to that end, and for preſervation 
of the king's game, there are particular laws, privileges, 
courts, and officers, belonging to the king's foreſts. 
i Black. 279. 

The foreſt courts are, the court of attachments, of regard, 
of ſwainmete, and of juſtice-ſeat. 1. The court of attach- 
ments, is to be held before the verderers of the foreſt, once in 
every forty days, to inquire of all offenders againſt the king's 
deer, or covert for the ſame, who may be attached by their 
bodies, if found in the very act of tranſgreſſion, otherwiſe 
by their goods; and, in this court, the foreſters are to 
bring in — or preſentments of vert and ve- 
niſon; and the verderers are to receive the ſame, and to in- 
roll them, and to certify them, under their ſeals, to the court 
of juſtice-ſeat or ſwainmote ; for this court can only inquire 
of, but not convict, offenders. 2. The court of 22 or 
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ſurvey of dogs, is to be holden every third year, for the lay. 
ing or expeditating of maſtiffs; which is done by cutting off 
the claws of the fore feet, to prevent them from runnin 
after deer. No other dogs but maſtiffs were permitted to be 
kept within the king's foreſts, it being ſuppoſed that the keep. 
ing of theſe, and theſe only, was neceſſary for the defence of 
a man's houſe. 3. The court of fevainmote, is to be holden 
beſore the verderers as judges, by the ſteward of the ſwain- 
mote, thrice in every year, the ſweins or freeholders within 
the foreſt compoſing the jury. The juriſdiction of this court 
is, to inquire into the oppreſſions and grievances committed 
by the officers of the foreſt, and to receive and try preſent- 
ments certified from the court of attachments againſt the 
offenders in vert and veniſon. And this court may not onl 
inquire, but convict alſo z which conviction ſhall be certified 
to the court of ju/ice-ſeat, under the ſeals of the jury; for 
this court cannot proceed to judgment. But the principal 
court is, 4. The court of juſtice-ſeat, which is held before the 
chief juſtice in eyre, or chief itinerant judge, capitalis juftici- 
arius in itinere, or his deputy, to hear and determine all tref- 
paſſes within the foreſt, and all claims of franchiſes, liberties, 
and privileges, and all pleas and cauſes whatſoever, therein 
ariſing. It may alſo proceed to try preſentments made in the 
inferior courts of the foreſt, and to give judgment upon 
the convictions that have been made in the ſwainmate courts. 
It may be held every third year. This court may fine and 
impriſon, it being a court of record. And a writ of error 
lies to the court of king's bench. 1 Black. 289. 2 Black. 38. 
3 Black. 71. | 

But the foreſt laws have long ago ceaſed to be put in ex- 
ecution. 1 Black. 289. | | 

A foreſt, in the hands of a ſubject, is, properly, the ſame 
with a chaſe, being ſubject to the common law, and not to 
the foreſt laws, 2 Black. 38. 

Beaſts of foreſt are, properly, hart, hind, buck, hare, boar, 
and wolf ; but, legally, all wild beaſts of venary or hunting. 


1 Inft. 233. 


FORESTALLING { foreflellan, or fereftallan }, in the 
Engliſh Saxon, ſignifies, properly, to market before the public, 
or to preveat the public market ; and, metaphorically, to in- 
tercept in general; and ſeemeth derived from fore (which is 
the ſame as before ), and ſlall, a ſtanding- place or department; 


from whence ſprang the ancient word ſlallage, which ſigniſies 
5 money 
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money paid for erecting a ſtall or ſtand, for the ſelling of 

ds in a fair or market. This offence of foreſtalling was 
deſcribed by the ſtatute 5 & 6 Ed. 6. c. 14. to be buying or 
contracting for any merchandize, or victual, coming in the 
way to market; or difſuading perſons from bringing their 
goods or proviſions there, or perſuading them to enhance the 
price when there; and was puniſhable by the ſaid ſtatute, 
according to the degrees of the offence. Which ſtatute be- 
ing now repealed, by the 12 G. 3. c. 71. the ſame remains an 
offence at common law, puniſhable upon indictment by fine 
and impriſonment, | | 


FORESTER, is a ſworn officer miniſterial of the foreſt, 
to watch over the vert and veniſon, and to make attachments 


and true preſentments of all manner of treſpaſſes done with- 
in the foreſt, 


FORFANG (from fang, to take) was the taking of pro- 
viſion in a fair or market, before the king's purveyors had 
been ſerved for his majeſty's uſe. A grant to be freed from 

ang, was an immunity from amercement or forfeiture for 
the ſaid offence. 


FORFEITURE { forisfaFura, forfait, Fr.), is the conſe- 
quence of attainder for treaſon, felony, or miſpriſion thereof: 
and it is of two kinds; either of /ands or goods. 

By the common law, all /ands of inheritance, whereof the 
offender was ſeiſed in his own right, are forfeited to the 
king by an attainder of high treaſon; and to the lord of 
whom they are. immediately holden, by an attainder of 
petty treaſon or felony. But the lord cannot enter into ſuch. 

nds, without a ſpecial grant, until it appear by due pro- 
ceſs, that the king hath had his prerogative of the year, day, 
and waſte : concerning which, it is enacted by 17 Ed. 2. 
c. 16. that the land ſhall be forthwith taken into the king's 
hands, and he ſhall have all the profits thereof for a year 
and a day; and the land ſhall be waſted and deſtroyed in 
the houſes, woods, and gardens, and in all manner of things 
belonging to the ſame land; and after the king hath had 
the year, day, and waſte, the land ſhall be reſtored to the 
chief lord of the fec, unleſs he fine before with the king 
for the year, day, and waſte. 2 Haw. 451. 

As to forfeiture of goods, all things whatſoever, which 


are comprehended under the notion of perſonal eſtate, which 


the 
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the party hath or is intitled to in his own right, are liable to 
forfeiture, upon a conviction of treaſon or felony, or upon 
an acquittal of a capital felony or petty larceny ; or of peity 
larceny if the party is found to have fled for it. But the 
Jury very ſeldom find the flight; forfeiture being looked upon 
fince the vaſt increaſe of perſonal property of late years, as 
too large a penalty for an offence to which a man is 
prompted by the natural love of liberty. 2 Haw. 451, 
4 Black. 387. 

Although the forfeiture upon an attainder of treaſon or 
felony, ſhall have relation to the time of the offence, for the 
avoiding of all ſubſequent alienations of the /and, yet it ſhall 
relate to the time of the conviction or flight found only, as 
to chatteſs ; and therefore the offender may bona fide fel 
any of his chattels, for the ſuſtenance of himſelf and family, 
between the fact and conviction ; for perſonal property is of 
fo fluctuating a nature, that it paſſes through many hands in 
a ſhort time; and no buyer would be ſafe, if he were liable 


to return the goods which he had fairly bought, provided 


any of the prior vendors had committed a treaſon or felony, 
4 Black. 387. 


FORGERY, is an offence at common lato, and an offence 
alſo by fatute. Forgery at the common law is an offence in 
falſely and fraudulently making or altering any manner of 
record, or any other authentic matter of a public nature ; 
as a pariſh regiſter, or any deed, will, privy ſeal, certificate 
of holy orders, and the like. As for writings of an inferior 
nature, ſuch as private letters to friends, the counterfeiting 
of them is not properly forgery ; therefore in ſome caſes it 
may be more ſafe to proſecute ſuch offenders for a miſde- 
meanor as cheats. The puniſhment on an indictment of 
forgery at common law, may be by pillory, fine, and im- 
priſonment. But indictments for this offence are now ſcl- 
dom brought at common law, but on ſome of the ſtatutes 
which generally inflict a more ſevere puniſhment. 1 Haw. 
1660. 

The flatutes which make forgery an offence are numerous. 
The firſt is that famous one of 5 El. c. 14. whereby the 
forging or making, or knowingly publiſhing or giving in 
evidence, any forged deed, charter, or writing ſealed, or 
any court roll, or will, is puniſhable by forfeiture of double 
coſts and damages to the party grieved, ſtanding upon the 
pillory, having both his ears cut off, his noſtrils - wry 
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feared, forfeiture to the king of the proſits of his lands during 
life, and impriſonment during life : and for any forgery re- 
latinig to a term of years, or annuity, bond, obligation, ac- 


quittance, releaſe, or diſcharge of any perſonal chattels, the 


ſame forfeiture is given to the party grieved, and on the of- 
fender is inflicted the pillory, loſs of one of his ears, and a 
ear's impriſonment z and, in both caſes, the ſecond offence 

is made felony without benefit of clergy. | 

Another general ſtatute is 2 G. 2. c. 25. whereby the firſt 
offence is made felony without benefit of clergy, in the caſe 
of forging or procuring to be forged, or uttering as true, 
any forged deed, will, bond, writing obligatory, Vat of ex- 
change, promiſſory note, indorſement or aſſignment thereof, 
or any acquittance or receipt for money or goods, with in- 
tent to defraud any perſon. 

And by many other particular ſtatutes, forgeries of di- 
vers kinds are made felony without benefit of clergy. As 
the forging of bank bills or notes, dividend warrants, exche- 
quer bills, power to transfer ſtocks, lottery tickets, policy 
of aſſurance, army debentures, ſtamps whereby to defraud 
the revenue, and many other of the like kind. 


FORISFAMILIATED, is where a man ceaſes to become 


part of his father's family, becoming himſelf the head of 
another family. 


FORM, is required in law proceedings, othꝭrwiſe the 
law would be no art; but it ought not to be uſed to en- 
ſnare or entrap. Hab. 232. The formal part of the law, 
or method of proceeding, cannot be altered but by parlia- 
ment; for if once thoſe outworks were demoliſhed, there 
would be an inlet to all manner of innovation in the body of 
the law itſelf. 1 Black. 142. 


FORMA PAUPERIS, is where any perſon is ſo poor, 
that he cannot bear the uſual charges of ſuing at law or in 
equity. In this caſe, upon his making oath that he is not 
worth 51. and bringing a certificate from a counſellor at 
law, that he believeth him to have cauſe of ſuit, he ſhall, 
by the 11 H. 7. c. 12. have original writs and ſubpce- 
nas gratis, and counſel and attorney aſſigned him without 
fee: and by 23 H. 8. c. 15. he ſhall, when plaintiff, be ex- 
cuſed from coſts, but ſhall ſuffer other puniſhment at the 
diſcretion 
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diſcretion of the judge. And it was formerly uſual to gire 
ſuch paupers, if nonſuited, their election, either to be 
whipped, or pay the coſts; though the practice is now dif. 
uſed ; and Hol? chief juſtice ſaid, he had no officer for it, 
and he never knew it done. 3 Black. 400. 2 Salk. 506. 

And it ſeems agreed, that a pauper may recover coſts, 
though he pay none; for although the counſel and clerks 
are bound to give their labour to him, yet they are not bound 
to | ang it to his antagoniſt. 3 Black. 400. 

n an indiftment, the defendant may be admitted to de- 
fend in forma pauperis ; for though it is not within the ſta- 
tute of Hen. 7. which relates to civil ſuits only, yet it may 
be reaſonable to do it on indictments at common law, where 
the proſecutor (who can have no coſts) is not prejudiced. 
Str. 1041. 

And by the ſeveral ſtamp acts, perſons admitted to 


ſue or defend in forma pauperis ſhall not be liable to the 


duties on ſtamped paper or parchment. 


FORMEDON upon an alienation by tenant in tail, 


whereby the eſtate tail is diſcontinued, and the remainder 


or reverſion is by failure of the particular eſtate diſplaced, 
and turned into a mere right, the remedy is by action of 
( formedon —_— formam doni ), becauſe x & writ doth com- 
prehend the form of the gift ; which is in the nature of a 
writ of right, and is the higheſt action that tenant in tail 
can have. For he cannot have an abſolute writ of right, 
which is confined only to ſuch as claim in fee ſimple ; and 
for that reaſon this writ of formedon was granted him by 
the ſtatute of 13 Ed. 1. c. 1. called the ſtatute de donis. = 
This writ is diſtinguiſhed into three ſpecies z a forme- 
don in the deſcender, in the remainder, and in the reverter. 
A writ of formedsn in the deſcender lieth, where a gift in 
tail is made, and the tenant in tail aliens the lands intailed, 
or is diſſeiſed of them, and dies; in this caſe the heir in 
tail ſhall have this writ of formedon in the deſcender to re- 
cover theſe lands ſo given in tail, againſt him who is then 
the actual tenant of the freehold. | 
A formedon in the remainder lieth, where one giveth lands 
to another for life or in tail, with remainder to a third 2 
ſon in tail or in fee; and he who hath the particular eſtate 
dieth without iſſue inheritable, and a ſtranger intrudes _ 
im 
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| kim the remainder, and keeps him out of poſſeſſion; in 
this caſe, the remainder man ſhall have his writ of forme- 
den in the remainder. 

A formedon in the reverter lieth, where there is a gift in 
tail, and afterwards by the death of the tenant in tail with- 
out iſſue of his body the reverſion falls in upon the donor, 
his heirs, or aſſigns; in ſuch caſe the reverſioner ſhall have 
this writ to recover the lands. 3 Black. 191. 

But theſe writs are now ſeldom brought, except in ſome 
ſpecial caſes, where it cannot be avoided; and the trial of 
titles by ejeFment is now the uſual method, which is done 
with much leſs trouble and expence. 


FORNICA'TION, is the act of incontinency in ſingle 
perſons; for if either party is married, it is adultery ;z the 
ſpiritual court hath the proper cognizance of this offence : 
but formerly, the courts leet had power to inquire of and 

uniſh fornication and adultery; in which courts the king 
had a fine aſſeſſed on the offenders, as appears by the book 
of Domeſday. 2 It. 488. 


FORPRISE, taken beforehand ; is à word frequently uſed 
in leaſes and conveyances, implying an exception or reſery- 
ation, 


FORTIORI, a fortior:, or multo forticri, is an argument 
often uſed by Liitleton, to this purpoſe; it it be /o in a fe- 
offment paſſing a new right, much more is it for the reſtitu- 
tion of an antient right. Cz. Litt. 253. 260. 


FORTLICE, a fortified place. 
FOR'TUNE-TELLING. If any perſon ſhall pretend to 


exerciſe any kind of witchcraft, ſorcery, enchantment, or 
conjuration, or undertake to tell fortunes, he ſhall be im- 
priſoned for a year, and bc ſet on the pillory once m every 
quarter of that year, and further bound to the good behavi- 
our as the court ſhall award. 9 G. 2. c. 5. 


FORTY-DAYS COURT. The court of attachment or 
wwod-mote, held before the verderers of the foreſt once in 
every forty days, to inquire concerning all offenders againſt 
vert or veniſon. 3 Black. 71. 

FO3SA, 
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FOSSA, a ditch full of water, wherein women commit- 
ting felony were drowned : it has been likewiſe in antient 
writings uſed for a grave. Jacob. Dit. | 


FOSSATURA, a work done by tenants in digging ditches 
or trenches. 


FOSSEWAY, was antiently one of the four principal high. 
ways in England, leading through the kingdom, ſuppoſed to 
be dug and made by the Romans, and having a ditch on one 
fide. Convel. 


FOURCHER, (Fr.) ſignifies a putting off or delaying of 
an action; which is chiefly when an action is brought 
againſt two, who, being jointly concerned, are not to anſwer 
till both appear; and they agree not to appear both in one 
day; whereupon the appearance of the one excuſing the default 
of the other, he has day over to appear with the other, 
and at that day the other appears, but he that appeared 
before doth not, to have another day by the adjournment 
of the party who then appeared. 

By ſtat. of Wet. 1. c. 42. coparceners, jointenants, &c: 
may not fourch, by efſcign, to eſſoign ſeverally; but ſhall 
have only one eſſoign, as one ſole tenant: and 23 H. 6. 
c. 2. the defendants ſhall be put to anſwer without fourching. 


2 Inft. 250. 


FRACTION. The law allows of no fraction of a day; 
as if a thing is to be done on ſuch a day, the law allows 
all that day to do it in, If an offence be committed, as 
in caſe of murder, the year and day ſhall be computed 
from the beginning of the day on which the wound 
was given, and not from the preciſe minute or hour, 
2 Haw. 163. 


FRANCHISE, or liberty, is a royal privilege, or branch 
of the king's prerogative, ſubſiſting in the hands of a ſub- 
ject. 2 Black. 37. | 
Being therefore derived from the crown, it muſt ariſe 
from the king's grant; or, in ſome caſes, may be held by 
preſcription, which preſuppoſes a grant. bid. 

The ſame identical franchiſe, that hath before been 


granted to one, caunot be granted to another; for that 
would 
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would prejudice the former grant, and the priority of grants 
is to be regarded. 1d. | 


To be a county palatine is a franchiſe, veſted in a num- 


ber of perſons. It is likewiſe a franchiſe for a number of 
perſons to be incorporated and ſubſiſt as a body politic, 
with a power to maintain perpetual ſucceſſion, and do 
other corporate acts. Other franchiſes are, to hold a court 
leet: to have a manor or lordſhip, or at leaſt a lordſhip 
aramount : to have waifs, wrecks, eſtrays, treaſure-trove, 
toyal-fiſh, forfeitures, and deodands: to have a court of 
one's own, or liberty of holding pleas, and trying cauſes : 
to have the cognizance of pleas (which is ſtill a greater 
right), ſo that no other court ſhall try cauſes ariſing within 
that juriſdiction : to have a bailiwick, or liberty, exempt 
from the ſheriff of the county, wherein the grantee only, 
and his officers, are to execute all proceſs : to have a fair or 
market, with the right of taking toll, either there or at any 
other public places, as at bridges, wharfs, or the like : to 
have a foreſt, chaſe, park, warren, or fiſhery, endowed with 
privileges of royalty. Id. 


All franchiſes or liberties, being derived from the crown, ' 


are therefore extinguiſhed if they come to the crown again 
by eſcheat, forfeiture, or otherwiſe. _ 

Forfeiture may accrue either by miſuſer, or nom-uſer. 
1. By miſuſer ; as by keeping a fair or market otherwiſe 
than it is granted; as keeping it on two days, when one only 
is granted ; or keeping it upon a Monday, when it is granted 


to be kept on a Wedne/day ; or for extotting fees, and ſuch 


like. 2. By non-uſer ; for if one hath liberties, and doth not 
uſe them within memory, they are loſt, But non-uſer of a 
market is no forfeiture. 9 Co. 50. 

When a man claims or uſes a franchiſe or liberty which 
he ought not to have, it is ſaid to be an «/urpation upon the 
king; and a writ of quo warrants, or a writ in the nature of 
a quo warrants, may be brought for that, as well as upon a 
miſuſer or non-uſer. 


FRANKALMOIGN, free-alms, is a tenure, whereby a 
religious corporation, aggregate or ſole, holdeth lands of 
the donor, to them and their ſucceſſors for ever. The ſer- 
vice which they were bound to render for theſe lands was 
not certainly defined ; but only in general to pray for the 
ſouls of the donor, his anceſtors, and ſucceſſors ; and there- 

Vo“. I, Cc fore 
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ſore they did no fealty (which is incident to all other ſervices 
but this) becauſe this divine ſervice was of a higher and 
more exalted nature. 'This is the tenure by which almoſt 
all the ancient monaſteries and religious houſes held their 
lands; and by which the parochial clergy, and very many 
eccleſiaſtical and eleemoſynary foundations, hold them at 
this day; the nature of the ſervice being upon the reforma- 
tion altered, and made conformable to the doctrine of the 
church of England. 

So great regard was there ſhewn to 2 and religious 
men, in ancient times, that the tenants in frankalmoign were 
diſcharged of all other ſervices, except the trinoda neceſſitas, 
of repairing the highways, building caſtles, and repelling in- 
vaſions. ; hor even at preſent, this is a tenure of a nature 
very diſtin from all others, being not at all feudal, but 
merely ſpiritual ; for, if the ſervice be neglected, the law 
gives no remedy, by diſtreſs, or otherwiſe, to the lord of 
whom the lands are holden, but merely a complaint to the 
ordinary or viſitor to correct it: wherein it materially dif- 
fered from what was called tenure by divine ſervice, in which 
. the tenants wete obliged to do ſome ſpecial divine ſervices in 
certain, as to ſing ſo many maſſes, to diſtribute ſuch a ſum 
in alms, and the like ; *which, being expreſsly defined and 
preſcribed, could with no kind of propriety be called frank- 
almoigu, or free-alms. 2 Black. 101. 


FRANKING LETTERS. The privilege of letters com- 
ing free of poſtage to and from members of parliament, was 
claimed by the houſe of commons in 1660, when the firſt 
legal ſettlement of the preſent poſt-oſſice was made; but af- 
terwards dropped, upon a private aſſurance from the crown, 
that this privilege ſhould be allowed the members; and, ac- 
cordingly, a warrant was conſtantly iſſued to the poſt-maſter- 
general, directing the allowance thereof, to the extent of 
two ounces in weight, till at length it was expreſsly confirm- 
ed by ſtatute 4 G. 3. c. 24. with may new regulations. 
_— 24 G. 3. c. 37. /. 7. no letters or packets ſhall be 
exempted from poſtage, except ſuch, not exceeding two 
ounces weight, as ſhall be ſent during the ſitting of parlia- 
ment, or within 40 days before or after any ſummons or 
prorogation, and whereon the whole ſuperſcription ſhall be 
of the hand-writing of the member directing the ſame ; and 
thall have his name indorſed thereon, together with the _— 
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of the poſt-town from which the ſame is intended to be ſent 
and the day, month, and year, when put into the office 
— * of the month to be in words at length); and the 

e ſhall be put into the office on the day of the date 
thereof. 

And no letter to any member of either houſe of parlia- 
ment ſhall be exempted, unleſs directed to ſuch member at 
the place where he ſhall actually be at the time of the deli- 
r e or at his uſual place of reſidence in London, or 
at the houſe of parliament, or the lobby of ſuch houſe of 
which he is a member. 

Alſo the ſaid ſtatute of 4 G. 3. c. 24. exempts from poſt- 
age, printed votes or proceedings in parliament, of printed 
newſpapers, ſent without covers, or in covers open at the 
fides, ſigned on the outlide by any member of parliament, or 
directed to a member at any place whereof he ſhall have 
given notice to the poſt-maſter-general. 

Alſo clerks in the public offices may continue to frank 
votes and newſpapers as heretofore, provided they be ſen 
without covers, or in covers open at the ſides. | 


FRANK-MARRIAGE, liberum maritagium, is where te- 
nements are given by one man to another, together with a 
wife who is daughter or kinſwoman of the donot, to hold in 
franl- marriage. By which gift, though nothing but the 
word frank-marriage is expreſſed, the donees ſhall have the 
tenements, to them and the heirs of their two bodies be- 
gotten ; that is, they are tenants in ſpecial tail. It is called 

ank or free marriage, becauſe the donees are liable to no 
ſervice but fealty. But this is now intirely out of uſe. 
2 Black, 115. 


FRANKPLEDGE, was aticiently a certain number of 

eemen, who became pledges or ſuretics for each other's good 

haviour. In order whereunto, by the laws of king Altred, 
it was ordained, that all freemen ſhould caſt themſelves into 
ſeveral companies, by ten in each company, and that every 
of thoſe ten men of the company ſhould be ſurety and pledge 
for the forthcoming of his fellows; fo that if any harm 
were dane by any of thoſe ten againſt the peace, the reſt of 
the ten ſhould be amerced, if he of their company that did 
the harm ſhould fly, and were not forthcoming to anſwer to 
that wherewith he ſhould be charged. And every of thoſe 


companicg canſiſting of ten men, with their families, was 
Cc 2 therefore 
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therefore called a tithing, and were to meet together once a 
ear, and be viewed, and examined how the peace had been 
ept; which meeting was called the view of frankpledge, and 

is now no other than what is called the leert court. And as 

ten times ten do make an hundred, ſo it was ordained that 
ten of thoſe companies, or pledges, ſhould meet together for 
their matters of greater weight; therefore that general aſ- 

— was, and yet is, called the hundred court. Lamb. 
onſtab. : 


FRAUD: 


1. Of fraud in general. 
2. Of fraudulent alienations to defeat creditors or pur- 
chaſers. 


3. Concerning the flatute of frauds and perjuries. 


1. Of fraud in general. 


Covix and fraud, in many caſes (faith lord Coke), to do 
a wrong, doth choke a mere right; and the ill manner doth 


make a good matter unlawful. 1 /. 357. 


Where a man takes an unreaſonable adyantage againſt a 
neceſſitous heir, by drawing him into an agreement for a 
ſmall ſum at preſent, for a large ſum to be paid on the 
death of his anceſtor, a court - of equity will relieve. 
2 Ath. 135. 

But if 3 will enter into a hard bargain with his eyes 
open, equity will not relieve him upon this footing only, un- 
leſs he can ſhew fraud, or ſome undue means made uſe of to 
draw him into ſuch agreement. 2 Atk. 251. 

But if a bargain be ſuch as no man in his ſenſes would 


make, a court of law wall ſet it aſide. As in the caſe of 


Jones and Morgan (1 Lev. 111.), an action was brought 
upon a promiſe to pay for a horſe, one barley corn for the 
firſt nail, and double every nail further; and averred, that 
there were 32 nails in the ſhoes of the horſe, which doubling 
every nail, came to 500 quarters of barley. At the trial at 
Hereford aſſiſes, the judge (Hide) directed the jury to give no 
more than the real value of the horſe in damages, being 8 J., 
and ſo they did. 1 Wilf. 295. 

Where an unconſcionable bargain is made with an infant 
before he comes of age, and a note of hand is taken from 


him immediately on his coming of age, equity will order it 


to be cancelled, 2 Ah. 25. 
| A con- 


FRA 389 


A conſideration of ſome fort or other, is ſo abſolutely 
neceſſary to the forming of a contract, that a nudum patum, or 
agreement to do or pay any thing on one fide, without any 
compenſation on the other, is totally void in law; and a man 
cannot be compelled to perform it: as if one promiſes to 
give another 100/., in this caſe nothing is contracted for or 
given on the one fide, and therefore there is nothing binding 
on the other. 2 Black. 445. 

But as this rule was principally eſtabliſhed to avoid the 
inconvenience that would ariſe from ſetting up mere verbal 
promiſes, for which no good reaſon could be aſſigned, it 
therefore doth not hold in ſome caſes, where ſuch promiſe 
js authentically proved by written documents. For if a man 
enters into a voluntary bond, or gives a promiſſory note, he 
ſhall not be allowed to aver the want of a conſideration, in 
order to evade the payment; and courts of juſtice will ſup- 
port theſe, as againſt the contractor himſelf, but not to 
the prejudice of creditors, or ſtrangers to the contract 
Ibid. 

And, generally, a voluntary conveyance is held fraudulent 
. againſt a ſubſequent purchaſer for a valuable conſideration. 
3 Ath, 412. 

A young man gave a note to a girl in this form, „“ Then 
« borrowed and received of A. B. the ſum of 20/., which I 
« promiſe never to pay: It was held by the lord chief juſtice 
Parker, on the northern circuit, that an action for this 
money did well lie, upon the lending on one fide, and bor- 
rowing on the other, notwithſtanding the words in the con- 


cluſion. 2 Ath. 32. 


2. Fraudulent alienations to defeat creditors or purchaſers. 


By the 13 Kl. c. 5. © All conveyances of lands or goods, 
« to defraud creditors and others of their juſt debts, da- 
* mages, forfeitures, heriots, or mortuaries, ſhall be void 
« as to them: Provided, that this ſhall not extend ta pur- 
« chaſers bona fide, upon good conſideration, not having 
« notice of the fraud at the time of the conveyance.” 

And by the 27 El. c. 4. “ All conveyances of lands to 
« defraud purchaſers ſhall be void; but with a proviſo as be- 
« fore, that this ſhall not extend to purchaſers on good con- 
« ſideration and bona fide. And if lands be conveyed with 
« condition of revocation or alteration, and afterwards 
“ ſold for good conſideration, the former conveyance ſhall, 


e with reſpect to the firſt vendees, be void,” 
| Ce 3 No 
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No deed ſhall be deemed to be made bona fide, which is 


accompanied with any trſt; as if a man makes a gift of his 
goods to one of his creditors in ſatisfaction of his debt, but in 
truſt that the donee ſhall favour him, or permit him or ſome 
other to poſſeſs them, and to pay the debt when he is able, 
this is not bona fide. 3 Co. 81. 

If a man conveys his eſtate to the uſe of himſelf for life, 
with power to mortgage ſuch part as he hall think fit, re- 
mainder to truſtees to ſell and pay all his debts, but conti- 
nues in poſſeſſion and keeps the deed, and afterwards be- 
comes indebted by bond, judgment, and fimple contract; 
this deed is fraudulent as againſt creditors by bond and judg- 
ment, who, having no notice of the ſettlement, ſhall not 
come in on average only with the ſimple contract creditors, 
2 Vern, 510, 

Every voluntary conveyance is not fraudulent, but prima 
facie it is preſumed to be fo againſt purchaſers, unleſs the 
contrary be made appear. Cha; Ca. 100. 

But if a man makes a voluntary conveyance in conſidera» 
tion of natural affection, and is not at that time indebted to 
any, nor in treaty with any for the ſale of the lands, ſuch 
conveyance hath no badge of fraud : but otherwiſe it is, if 
he be indebted, or in treaty for the ſale of the lands; and 
there is ſcarcely an inſtance, where the perſon conveying 
was indebted at the time, that the conveyance hath not 
been deemed fraudulent againſt creditors. 1 At. 15. 
2 Vez. 11. | 

And where there is a voluntary conveyance made, and 
afterwards a ſubſequent conveyance for valuable conſidera. 
tion, though there be no fraud in that voluntary conveyance, 
nor the perfon making it at all indebted, yet fuch mere 
voluntary conveyance is void at law, by the ſubſequent pur- 
chaſe for valuable conſideration. 2 Vez. 10. 

By the 3 H. 7. c. 4. all deeds of gift of goods and chat- 
tels made of truſt, to the uſe of the perſon that made the 
deed, ſhall be void. | 

If a man that is a debtor, makes a deed of gift of all his 
goods, to prevent the taking of them in execution for his debts, 
it is void as againſt creditors ; but againſt himſelf, his own ex- 
ecutors or adminiſtrators, or any man to whom he fſhal! 
after convey them, it is good. Bacon's Uſe of the Law, 62. 

But although a man fears an execution againſt his goods, 
yet he may ſell them outright for money, at any time before 
the execution ſerved; provided there be no reſervation - 

”"% | | trult, 
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truſt, as that on paying the money he ſhall have the goods 

again, for that truſt proves a fraud to preyent the execu- 

tion. Jd. 

Blut after the writ of execution is delivered to the ſheriff, 
ſuch ſale ſhall not bind the property. 

If a man 1s indicted, and gives away his goods to prevent a 
forfeiture, the king ſhall have them upon an attainder or 
conviction ;z otherwiſe, if he ſells them to one for a valu- 
able conſideration who had no notice of the indictment. 
1 

arks or badges of fraud in a gift or grant of goods are 
if it be general of all his goods 4 * of ſome 
things of neceſſity; if the donor ſtill poſſeſſes and uſes the 
goods; if the deed be made ſecretly ; if it be a truſt between 
the parties; or if it be made pending the action. And 
therefore lord Coke adviſes, when a gift is made in ſatisfac- 
tion of a debt, by one who is indebted to others alſo, that 
it be made, 1. In a public manner, before neighbours, and 
not in private. 2. That the goods be appraiſed by honeſt 
people to the full value, and the gift made in ſatisfaction of 
the debt. 3. That immediately after the gift, the donee 
take poſſeſſion of them; for the continuance of the poſſeſſion 
is a ſign of a truſt. 3 Co. 80. 

Courts of equity, and courts of law, have a concurrent 
juriſdiction to ſuppreſs and relieve againſt fraud. What cir- 
cumſtances and facts amount to fraud, is properly a queſtion 
of law, But the interpoſition of equity is often neceſſary 


for the inveſtigating truth, and to give more complete re- 


dreſs. Bur. Mansf 396. 


3. Concerning the flatute of frauds and perjurier. 
By the 29 C. 2. c. 3. © All leaſes, eſtates, intereſts of 
« freehold, or terms of years, or any uncertain intereſt out 


&« of lands, made by livery of ſeiſin only or by parol, and 


« not put in writing, and ſigned by the parties or their 
« agents authorized in writing, ſhall have the effect of leaſes 
&« or eſtates at will only, any conſideration for making ſuch 
« parol leaſe or eſtate notwithſtanding. / 1. Except all 
« leaſes, not exceeding the term of three years from the 
« making thereof, whereupon the rent reſerved to the land- 
« Jord ſhall amount to two thirds at leaſt of the full improv- 
&«& ed value of the thing demiſed.“ /. 2. 
« And no leaſes, —— or intereſts, either of freehold, 
« or terms of years, or any uncertain intereſt, not being 
Cc 4 « copyhold 
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copyhold or cuſtomary intereſt, ſhall be granted or ſurren- 
dered, unleſs it be by deed, or note in writing, ſigned by 
the party or his agent in writing, or by act and operation 
of law.” /. 3. 

&« And no action ſhall be brought, (1) whereby to charge 
any executor or adminiſtrator upon any ſpecial promiſe to 
anſwer damages out of his own eſtate; or (2) whereby to 
charge the defendant upon any ſpecial promiſe to anſwer 
for the debt, default, or miſcarriages of another perſon ; 
or (3) to charge any perſon upon any agreement made 
upon confideration of marriage; or (4) upon any contract 
or ſale of lands, or any intereſt therein; or (5) upon any 
agreement that is not to be performed within one year 
from the making thereof; unleſs the agreement, or ſome 
memorandum or note thereof ſhall be in writing, and 
ſigned by the party to be charged therewith, or ſome per- 
ſon by him lawfully authorized.“ / 4. 

« And all deviſes of lands ſhall be in writing, and ſigned 
by the deviſor, and atteſted and ſubſcribed in his preſence, 
by three or four credible witneſſes.” . 5 

« And all declarations or creations of truſts of lands ſhall 
be in writing, ſigned by the party who is by law enabled 
to declare ſuch truſt, or by his laſt will; except ſuch 
truſts as ſhall ariſe or refult, or be transferred or extin- 
guiſhed by act or operation of law. And all aſſignments 
of truſts ſhall alſo be in writing, ſigned by the party, or by 
his laſt will.” /. 7, 8, 9. | 

« And judgments, as againſt purchaſers, ſhall be binding 
only from the time of ſigning the fame, and not by refer- 
ring back to the firſt day of the term.” / 13, 14, 15. 

&« And writs of execution ſhall bind the property of goods 
only from the time of delivering the writ to the ſheriff; 
who ſhall, for the better manifeſtation of ſuch time, in- 
dorſe the day and year when he received it.“ J. 16. 

« And no contract for ſale of goods for ten pounds or up- 
wards, ſhall be good, except the buyer ſhall receive part 
of the goods, ar give ſomething in earneſt to bind the 
bargain, or in part of payment, or ſome note or memo- 
randum in writing be ſigned by the parties or their agents 
lawfully authorized.” / 17. | 


All leaſes, &'c. On a parol agreement for a leaſe for a 


term of years, the leflee entered and enjoyed for ſome time; 
and on a bill brought againſt him to execute a counterpart, 
he pleaded the ſtatute of frauds; byt not allowed, ber 


cauſe 
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cauſe the agreement was in part carried into execution. 
Str. 783. 

Except all leaſes not exceeding the term of three years, So 
that a verbal leaſe will hold for three years, and in this re- 
ſpe& hath the advantage of a written leaſe; for a written 
leaſe for three years, or any other term, unleſs it be upon 
ſtamped paper or parchment, will only have the effect of an 
eſtate at will ; that is, for one year: for by the ſeveral ſtamp 
acts, ſuch written leaſe ſhall not be given in evidence in any 
court, until it ſhall have been ſtamped, and the ſtamp duty 
hath been paid, and alſo an additional ſum of 10. if the 
leaſe hath been written upon paper or parchment before it 
was ſtamped. | 

To anſwer for the debt of anther perſon. If a man promiſe 
to a ſurgeon, that, if he cure ſuch a one of a wound, he will 
ſee him paid; this is only a promiſe to pay, if the other does 
not : but if he promiſe to pay the ſurgeon what he ſhall de- 
ſerve for doing it, this is binding upon him without writing. 
L. Raym. 224. | 

And the diſtinction is this: where an action will lie 
againſt the party himſelf, there an undertaking by another 
for performance is within the ſtatute, and is not good unleſs 
it be in writing; as if a man ſay, ſend goods to ſuch a one, 
and if he doth not pay you I will : otherwiſe it is, where an 
action doth not lie againſt the party himſelf; as if a man 
ſay, ſend goods to ſuch a one, and I will pay you. L. Raym. 
1085, 6. 

Upon any agreement made upon confederation of marriage. It is 


not neceſſary that a promiſe to marry another be in writing; 


for the ſtatute extends only to confederation of marriage. 
Str. 34. 

hes any coutract or ſale of lands. A letter ſetting forth that 
the party had agreed to ſell an eſtate, is not ſuthcient to take 
it out of the ſtatute, unleſs the letter ſet forth what the 
agreement was. Str. 426. 

Truft reſulting by operation of law. A truſt by operation or 
conſtruction of law is, where an eſtate is purchaſed in the 
name of one perſon, and the money is paid by another, this 
is a reſulting truſt for him who paid the money; or where a 
cruſt is declared only as to part, and nothing 1s faid as to 
the reſt, what remains undiſpoſed of reſults to the heir at 
law. 2 Ath. 71. 150, 

No contract for the ſale of goods. If a man beſpeak goods, 
and after they are made, refuſes to take them, this is _ 

| Witlun 
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within the ſtatute, though no note was given for the money, 
nor any earneſt paid; for the ſtatute only relates to actual 
contracts for the ſale of goods, where the buyer is immedi. 
ately anſwerable, and the ſeller is to deliver the goods im- 
mediately. Str. 506. 


FRAXINETUM, a woody ground, where aſhes grow. 


FREE BENCH, (a free ſeat,) frank banc, is the widow's 
ſhare of her huſband's copyhold or cuſtomary lands (in the 
nature of dower), which is variable according to the cuſtoms 
in particular places. In ſome manors it is one third, ſome- 
times half, ſometimes the whole, during her widowhood, of 
all the copyhold or cuſtomary land which her huſband died 
— of. In ſome — * cuſtom ſne holds them only 

uring her chgſte viduity. In the manors of Eaſt and Vg 

Enbourne, in the county of Berks, and the manor of Torre, 
in Devon, and other parts of the Veſt of England, there is a 
cuſtom, that, when a copyhold tenant dies, his widow ſhall 
have her free bench in all the cuſtomary lands, while ſhe 
continues ſole and chaſte ; but if ſhe commits incontinency, 
ſhe forfeits her eſtate : yet, nevertheleſs, on her coming into 
the court of the manor, riding backwards on a black ram, 
with his tail in her hand, and ſaying the words following, 
the ſteward is bound by the cuſtom to re-admit her to her free 
bench. The words are theſe : 

Here I am, 

Riding upon a black ram, 

Like a whore as I am; 

And for my crincum crancum 

Have loſt my bincum bancum, 

And for my tail's game, 

Have done this worldly ſhame : 

Therefore, I pray, Mr. Steward, let me have my lands 

again. Cowel. 

It is a kind of penance among jocular tenures and cuſtoms, 

by way of atoning for the offence committed. 2 Black. 122. 


FREE CHAPEL, is ſo called from its being free or 
exempt from the juriſdiction of the ordinary. Moſt of the 
free s way were built upon the manors and ancient demeſnes 
of the crown, whilſt in the king's hands, for the uſe 

himſelf and his retinue when be came to reſide there. 


And when the crown parted with thoſe eſtates, the chapels 
3 wen 
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went along with them, and retained, their firſt freedom. 
But ſome lords having had free chapels in manors that do 
not appear to have been ancient demeſne of the crown, ſuch 
are thought to have been built and privileged by grants from 
the crown. Tanner's Not. Monaft. Pref. Theſe chapels are 
viſitable by the king, and not by the ordinary; which office 
of viſitation is executed for the king by the lord chancellor. 


A FREEHOLD may be ir, deed or in /aw : a freehold 
in deed is actual ſeiſin of lands or tenements in fee ſimple, 
fee tail, or for life. A freghold in law, is a right to ſuch 
lands or tenements before, entry or ſeiſure. So there is a 
ſeiſin in deed, and a ſeifin in law : a ſeiſin in deed is, when a 
corporal 1 is taken; a ſeiſin in /aw is, where lands 
deſcend before entry, or when ſomething is done which 
amounts in law to an actual ſeiſin. 1 Inf. 31. 266. 

Tenant in fee ſimple, fee tail, or for life, is ſaid to have 


a freehold, fo called becauſe it doth diſtinguith it from terms 


of years, chattels upon uncertain intereſts, lands in villeuage, 
or cuſtomary or copyholel lands. 1 ne. 43. 

A freehold cannot be conveyed to paſs in futuro, for then 
there would be want of a tenant againſt whom to bring a 
præcipe: and, therefore, notwithſtanding ſuch conveyance, 
the freehold continues in. the vendor : but if livery of ſeifin 
is afterwards given, the: freehold from thence paſſeth to 
the vendee. 2 Wilſ. 165. 

A man is ſaid to be / i½%d of freehold, but to be poſſeſſed 
of other eſtates, as of copyhold lands, leaſes for years, or 
goods and chattels, 


FREIGHT, Fr. fret, ſignifies the money paid for carriage 
of goods by ſea; or, in a larger ſenſe, it is taken for the cargo 
or Yak of the ſhip. Ships are freighted either by the 
tort, or by the great; and, in N of time, the freight 
is agreed for at ſo much. per month, or at a certain ſum for 
the whole voyage. If a ſhip freighted by the great, is caſt 
away, the freight is loit ; but if a merchant agrees by the 
ton, or ſo much for every piece of commodities, and the 
ſhip is caſt away, if peat of the goods is ſaved, it is ſaid 
ſhe Hught to be anſwe red her freight pro rata: and when 
a ſhip» is inſured, and ſuch a misfortune happens, the inſured 
conn 10nly transfer their goods over to the aſſurers towards 
a ſatig faction of what they make good. Merchants 8 
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FRESH FORCE, fri/ca fortia, is a force newly done in 
any City, borough, or the like: and if a perſon be diſſeiſed 
of any lands or tenements within ſuch city or borough, he 
who hath right to the Iand, by the uſage and cuſtom of ſuch 
city or borough, may bring his aſſiſe or bill of frefb force, 
within forty days after the force committed, and recover 
the lands. F. N. B. But this is now out of uſe, the poſ- 
ſeſſion being uſually recovered by ejectment. 


FRESH SUIT, or purſuit, is the immediate and unin- 
termitted following an offender, as of a robber in caſe of 
robbery, of a priſoner in caſe of priſon breaking, or of goods 
eſcaped or driven off the premiſes in caſe of a diſtreſs, 'The 
benefit of the purſuit of a felon is, that the party purſuing 
may have his goods reſtored to him, which otherwiſe are 
| forfeited to the king. But if the thief be not apprehended *' 
= immediately, but it is ſome time before he is 1 
= yet if the party did what in him. lay to take the offender, 
and notwithſtanding that in ſuch. caſe he happened to be 
apprehended by ſome other perfon, it ſhall be adjudged 
freſh purſuit. 'This is in the diſcretion of the court, though 
it ought to be found by the jury; and the judges may, if 
they think fit, award reſtitution vrithout making any inqui- 
ſition concerning the ſame. Where a gaoler immediately 

urſues a felon, or other priſoner, eſcaping from priſon, it 
is freſh ſuit, to excuſe the gaoler. And if a lord follow his 
diſtreſs into another's ground, on its being driven off the 
3 this is called freſh ſuit, So where a tenant pur- 
ues his cattle that eſcape or ſtray into another man's ground. 
And freſh ſuit may be either within the view or without. 
2 Haw. 169. 


FRIENDLESS MAN, was the old Saxon appellation for 
him whom we call an outlaw ; and the reaſon of his being 
|| called ſo was, becauſe, being out of the king's proteCtion, he 
| | was after a certain number of days denied all help of friends: 
hence there was a mulct or fine called frendwite for a man 
harbouring an outlaw, . 


| FRIER, frater, a brother of ſonte religious ſociety. 
* FRITH, Sax. peace. So frithbrech, breach of the peace. 


Frithgild, or frithmate, the court or place of aſſembly of the 
| | | fregdmen, 
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freedmen, the moot-hall, Frithman, the herdſman who 
takes care of the ſtint in the paſture, or to keep the paſture 
freed at certain ſeaſons of the year. 


FRUIT. By 37 H. 8. c. 6. /. 4. every perſon who ſhall 
bark any fruit tree, ſhall forfeit to the party grieved, treble 
damages, by action at the common law; and alſo 10. to 
the king. And by 43 El. c. 7. /. 1. every perſon who ſhall 
rob any orchard or garden, or dig or pull up any fruit trees, 
with intent to take the ſame away (the ſame not being felony 
by the laws of this realm), ſhall, on conviction, before one 
juſtice, give to the party ſuch ſatisfaction for damages as 
ſuch juſtice ſhall appoint z and, in default of payment, to be 
whipped. And with reſpect to what ſhall be deemed felony 
by the laws of this realm, the diſtinction ſeems to be, that if 
they be any way annexed to the freehold, as trees growing, 
or apples growing upon the trees, then the taking and car- 
rying them away is not felony, but treſpaſs only, for a man 
cannot ſteal a part of the frechold ; but if they be ſevered 
from the freehold, as wood cut, or apples gathered from 
the trees, then the taking of them is not a treſpaſs only, 
but felony. 


FUGACIA, a chaſe, 


FUMAGE, is mentioned in Domeſday, and is that which 
is vulgarly called ſmoke farthings, which were paid by cuſtom 
to the king for every ſmoke or chimney in the houſe, Ir is 
ſometimes uſed to denote wood for fuel, as in an old grant 
Et fint quieti de fumagio et meremio cariands (to be free from 
the carrying of wood either for fuel or timber). 


FUNERAL expences are allowed previous to all other 
debts and charges; but if the executor or adminiſtrator be 
extravagant, it is a ſpecies of devaſtation or waſte of the 
ſubſtance of the deceafed, and ſhall only be prejudicial to 
himſelf, and not to the creditors or legatees of the deceaſed, 
2 Black. 508. 

But in ſtrictneſs, no funeral expences are allowable againſt 
a creditor, except for the ſhroud, coffin, ringing the bell, 
parſon, clerk, grave-digger, and bearers' fees. 1 Salk. 196. 
And in general it is ſaid that no more than forty ſhillings in 
the whole, for funeral expences, ſhall be allowed againit 


creditors. 3 Ath. 249.  FURCA 
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FURCA, the gallow's. In ancient grants to lords of ma. 
nors and others, there was often the privilege of furca er 
foſſa ; that is, of trying and puniſhing felons, the men by 
hanging, and the women by drowning. 3 If. 58. So there 
was furca et flaggellum, which was the meaneſt of all ſeryile 
tenures 3 where the bondman was at the diſpoſal of his lord 


for life and limb. 


FURLONG, is a quantity of ground in length, eight of 
which furlongs make a mile. It is otherwiſe the eighth part 
of an acre of land. Fa. Dict. 


FURNAGE (from furnus, an oven), is a ſum paid to the 
lord by the tenants who are bound by their tenure to bake 
at the lord's oven, for their liberty to bake elſewhere. Alſo 
the word is uſed to ſignify the gain or profit taken for baking, 
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AINAGE C wainagium ), the plough and furniture for 
carrying on the work of tillage. ' It was applied only to 
arable land, when they had it in occupation, and had nothing 
from it for their ſuſtenance but what they raiſed by their 
own labour, nor any other title but at the lord's will. And 
gainer is uſed by Brafon for a ſokeman that hath ſuch land in 
occupation. The word gain is mentioned by Weft, where 
he ſays, «© land in demeſne, but not in gain.” And in the 
ſtatute 51 Hen. 3. there are theſe words, © no man ſhall be 
te diſtrained by the beaſts that gain his land.” By the magna 
charta, c. 14. gainage fignifies no more than the plough- 
tackle or implements of huſbandry, without any rel; & to 
— or profit; where it is ſaid of the knight and freeholder, 
e ſhall be amerced ſaluo contenemento ſuo, the merchant or 
trader ſalva merchandiza ſua, and the villein or countryman 
ſalvo warnagio ſuo. In which caſes it was, that the merchant 
or huſbandman ſhould not be hindered, to the detriment of 
the public, or be undone by arbitrary fines ; and the villein 
had his wainage, that the plough ſhould not ſtand ſtill. For 
which reaſon the huſbandman at this day is allowed a like 
privilege by law, that his beaſts of the plough are in many 

caſes not liable to diſtreſs, | | 
GALLE 
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GALLIGASKINS, wide hoſe or breeches, havi "pe 
name from their uſe by the Gaſcoigns. » having their 


GALLIHALFPENCE, a coin brought into this kingdom 
by the Genoeſe merchants, who trading hither in galleys, lived 
commonly in a lane near Tower-ſtreet, and were called galley- 
men, landing their goods at Galley-key, and trading with their 
own filver coin called galley-halfpence. Stowe's Survey of 
London, 137. 

GALLIMAWFRY, a meal of coarſe victuals, given to 
galley-ſlaves. 

GALOCHES, a kind of ſhoe, worn by the Gauls in dirty 
weather; mentioned in the ſtatute 14 & 15 H. 8. c. 9. 


GAME. It is a maxim of the common law, that ſuch 

s of which no one can claim any property do belong 

to the king by his prerogative ; and hence all thoſe animals 

tre nature, which come under the denomination of game, 

are ſtyled in our laws, his maje/ty's game; and that which 

he hath, he may grant to another; and, conſequently, ano- 

ther may preſcribe to have the ſame, within ſuch a precinct 

or lordſhip. And hence comes the right of the lords of ma- 

nors or others, by grant or preſcription, unto the game 
within their reſpeCtive liberties. 2 Bac. Abr. 613. 

By the ſtatute of 22 & 23 C. 2. c. 25. every perſon, not 
having an eſtate of inheritance of 100 J. a year, or leaſehold 
for 99 years or upwards of 150 J. a year (other than the ſon 
and heir apparent of an eſquire or other.perſon of higher de- 
gree, and the owners and keepers of foreſts, parks, chaſes, 
or warrens), is declared to be a perſon not allowed, by the 
laws of this realm, to have or keep any guns, bows, dogs, 
ſnares, nets, or other engines, for the taking and killing of 

ame, 
; The preſervation of the game is provided for by a great 
variety of acts of parliament, upwards of forty in number. 

And duties have lately been impoſed on certificates to be 
iſſued to perſons who ſhall uſe any dog, gun, net, or other 
engine for the taking or deſtroying of game; and to game- 
keepers; for which ſee Burn Fuft. title Game. 


GAMEKEEPER. All lords of manors or other royalties, 
not under the degree of an eſquire, may appoint a game- 
keeper within their reſpective manors, with power therein to 
kill game. But there ſhall be only one gamekeeper, with ſuch 


power, within any one manor; and his name ſhall be en- 
tered 
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tered with the clerk of the peace where ſuch manor lies. 
And he ſhall alſo be a ſervant of ſuch lord, or immediately 
employed w him to kill game for the ſole uſe of the lord, 


and not otherwiſe; that is, unleſs qualified in his own 
right to kill game, | 


GAMING is ſaid not to be an offence at common law, 
but only an offence prohibited by ſtatute : but gaming houſes 
are held to be nuiſances, as drawing together a number of 
idle and diſorderly people. 1 Haw. 198. 

To reſtrain this practice of gaming, many ſtatutes have 
been enacted. By 33 H. 8. c. 9. no perſon ſhall keep any 
common houſe or place of bowling, coyting, cloyſh, cayls, 
half bowl, tennis, dicing-table, or carding, or any unlawful 
game, on pain of 405. a day; and every perſon reſorting 
thither, and playing, ſhall forfeit 6s. 8 d. And arrificers, 
huſbandmen, ſervants, and the like inferior perſons, are pro- 
hibited to play at any ſuch like games out of Chri/tmas ; or 
in Chriſtmas, except only in their maſters' houſes. 

By 16 C. 2. c. 7. if any perſon ſhall loſe above 100 J. at 
one time or fitting, and ſhall not pay the ſame at that time, 
he ſhall not be obliged to make it good; and the winner ſhall 
forfeit treble value, half to the king and half to him that 
ſhall ſue. * 

By 9 An. c. 14. if any perſon ſhall at one time or ſitting . 
loſe to the value of 10/. and pay down the ſame, he may 
recover the ſame back again with coſts, on ſuit within 
three months; and if he ſhall not ſue in that time, *any 
perſon may ſue for and recover the ſame and treble value. 
And all ſecurities given for money won by playing ſhall be 
void. And if any perſon ſhall by fraud, or other ill prac- 
tice, win any ſum, he ſhall forfeit five times the value, and 
be deemed infamous, and ſuffer corporal puniſhment as in 
caſe of perjury. And if any perſon ſhall afault, or chal- 
lenge to fight, any other — on account of money won 
by gaming, he ſhall forfeit all his goods and chattels, and 
be impriſoned for two years. 

And by ſeveral ſtatutes in the reign of Geo. 2. all private 
lotteries, by tickets, cards, or dice (and particularly the 
games of faro, baſſet, ace of hearts, hazard, paſſage, rolly 
poly, and all other games with dice, except backgammon), 
are prohibited under the penalty of 200 J. for him that ſhall 
— ſuch lottery; and 50 l. a time for any that ſhall play. 


GANG DAYS, days for perambulation of the boundaries 
of pariſhes; from the Saxon gangan, to go. 2 
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GAOL AND GAOLER: 

1. The keeping of gaols is incident to the office of ſheriff, 
and therefore he hath the appointment of the gaoler, for 
whoſe acts or omiſſions the ſheriff, in many caſes, is an- 
ſwerable; and therefore it behoves him to put in ſuch a 
perſon as is ſufficient, 

2. For the ſuſtentation of priſoners in the gaol, the juſtices 
of the peace in ſeſſions ſhall ſettle an allowance, which ſhall 
be paid out of the general county rate. 14 Eliz. c. 5. 

3. By 24 G. 2. c. 40. no licence ſhall be granted for re- 
tailing ſpirituous liquors in any gaol, nor ſhall any ſpirituous 
liquors be brought into or uſed therein. And by the 
24 C. 3. c. 54. no gaolet, or perſon in truſt for him, ſhall 
be capable of being licenſed to ſell any wine, ale, or other 
liquors, or have any beneficial intereſt or concern whatſo- 
ever in the ſale or diſpoſal of any liquors of any kind; or 
in any tap-houſe, tap-room, or tap, on the penalty of 10 /, 

4. Debtors and felons ſhall not be kept or lodged in one 
room. 22 C. 2. c. 20. 

5. For preſervation of the health of priſoners, the walls 
and cielings both of the cells and wards ſhall be ſcraped and 
white-waſhed. once a year at leaſt, and the gaol ſhall con- 
ſtantly be kept clean, and ſupplied with freſh air by hand 
rentilators, or otherwiſe. - 14 C. 3. c. 59; 
6. If the gaoler voluntarily ſuffer a pr ſoner to eſcape, if it 
is for a criminal matter, he ſhall be puniſhed in the ſame 
manner as the ptiſoner ought to have been who eſcaped, and 
the ſheriff alſo may be puniſhed by fine and impriſonment ; 
if the gaoler negligently ſuffers him to eſcape, the court may 
charge either the ſheriff or gaoler. If the gaoler ſuffers an 
eſcape in a civil caſe, the ſheriff or gaoler, at the election 
ol the party, ſhall anſwer damages for it to the party in- 
jured. 2 Flaw. 135. 

7. If the gaoler ſuffers a debtor, though confined only 
upon meſne proceſs, to go at large, although the priſoner 
returns the ſame day, yet the gaoler is liable to an action 
upon the cafe for damages; for after the gaoler hath per- 
mitted the eſcape, he cannot detain him again for the fame 
matter; and if it were otherwiſe, every gaoler would ſuffer 
his priſoner to go at large, as much as if he had never been 


arreſted. 2 Win. 294. 


GAOL DELIVERY. By the law of the land, that men 
might not be long detained in priſon, but might receive full 
Vor. I, D d and 
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1 and ſpeedy juſtice, commiſſions of gaol-delivery are iſſued 
| out, directed to two of the judges, and the clerk of aſ- 
ſiſe aſſociate z by virtue of which commiſſion they have power 
to try every priſoner in the gaol, committed for any offence 
whatſoever. By divers ancient ſtatutes no man was to act 
as judge in the county where he was born or inhabited ; but 
by the 12 G. 2. c. 27. he may act in the commiſſion of gaol 
delivery, and of oyer and terminer in any county in England ; 
but he is ſtill reſtrained in civil cauſes of afſiſe and niſi prius, 
4 Black.” 269. 


GARBA, (Fr. garbe, ) ſignifies a ſheaf or bundle of corn, 
faggots, or the like. Thus decima garbarum, is the tithe of 
the ſheaves of corn, or other grain. Garba ſagittarum, is a 
ſheaf of arrows, containing in number twenty four. Gars, 


in heraldry, is a ſheaf of wheat. 


GARCIO, Fr. garpen, a groom or ſervant, 


GARNISHMENT, a warning; as garniſber le court is to 
warn the court, and reaſonable garniſhment is where a perſon 
hath reaſonable warning. 


ö 5 ä | 

| GARNITURE, is a furniſhing or providing: as garni- 
R ture of arms or implements of war, is a providing of them 
for the defence of a town or caſtle. 


1 GARSUMA, gerſuma, a rent or fine paid by the tenant 
| to the lord of the manor. | 


GARTER, is the enſign of an order of knights, . 
by king Ed. 3. The word is alſo underſtood of the princi- 

al king at arms, attending upon the knights thereof, created 
he king Hen. 5. 


il GARTH, a ſmall incloſure; fo a fi/bgarth is a place in- 
1 cloſed for the taking of fiſh. 


GAVEL, gabel, Sax. a tax or tribute. 
GAVELKIND, from the Saxon gyf#-eal-ky:, given to all 


the kindred, was a tenure or cuſtom annexed and belonging 
to lands in Kent, Wales, and other places, which received 
not the laws of the Conqueror; whereby the lands 29 

er 
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father were equally divided at his death among all his ſons; 
and, in more ancient times ſtill, amongſt all the children 
male and female. But now all, or moſt of theſe lands, both 
in Kent and Wales, are by ſeveral acts of parliament diſga- 
velled, and made deſcendible according to the courſe of the 
common laws. | 

Mr. Selden was of opinion, that gavelkind, before the 
Norman conqueſt, was the general cuſtom of the realm. 

One property of gavelkind was, that it did not eſcheat in 
caſe of an attainder and execution for felony ; their maxim 


being, „the father to the bough, the ſon to the plough.” 


 GAVELMAN, a tenant liable to tribute; ſo gavelmed, 
a ſervice of mowing the lord's meadow. 


GELD, { geldum, ) a fine or compenſation for an offence. 
Hence in our ancient laws, werege/d was uſed for the value 
or price of a man lain, and orfze/d of a beaſt. It alſo ſig- 
nifies rent, money, or tribute; fo, in many ancient charters, 
there are immunities granted from geld, and danegeld, and 
borngeld, and many ſuch like. So mneatge/d was a rent paid 
in cattle z ange/d was the ſingle value of a thing; twigeld, 
double value; and ſo of the reſt. 


GEMOTE, Sax. an afſembly. So 4wittena gemote was an 
aſſembly of wiſemen, the parliament. 


GENERALE, the ſingle commons, or ordinary proviſion 
in the religious houſes, being their general allowance, diſ- 
tinguiſhed from their pietantiæ, which were pittances added 
on extraordinary occaſions. 


GENERALITISSUE, is that which traverſes and denies at 
once the whole declaration, without offering any ſpecial mat- 
ter whereby to evade it: and it is called the general iſſue, 
becauſe, by importing an abſolute and general denial of what 
is alleged in the declaration, it amounts at once to an iſſue; 
that is, a fact affirmed one fide, and denied on the other. 
3 Black. 305. 


GENTLEMAN, according to Sir Edward Coke, is one 
who bears coat armour, the grant of which adds gentility 
to a man's family, 2 If. 667. | 
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But in modern acceptation, the name is not tied up to ſo 
much ſtrictneſs; and Sir Thomas Smith's deſcription of a 
moms ſeems to come much nearer to the matter; who 
ays,—As for gentlemen, they are made good cheap in this 
kingdom; for whoſoever ſtudies the laws of the realm, who 
ſtudies in the univerſities, who profeſſeth liberal ſciences, 
and (to be ſhort) who can live idly and without manual la- 
bour, and will bear the port, charge, and countenance of 
a gentleman, he ſhall be called matter, and ſhall be taken 
for a gentleman. 1 Black. 406. 


GENTLEWOMAN, is a good addition of the ſtate and 
degree of a woman, as gentleman is for that of a man; and 
if a gentlewoman be named ſpinſter in any original writ or 
indictment, ſhe may abate and quaſh the ſame; for ſhe 
hath as good a right to that addition as baroneſs, viſcount- 
eſs, marchioneſs, or ducheſs, have to theirs. 2 I. 667. 


A GIFT of chattels perſonal is the act of transferring the 
right and the poſſeſſion of them; whereby one man re- 
nounces, and another immediately acquires, all title and 
intereſt therein. 2 Black. 440. | 

This may be done either. in writing, or by word of mouth 
atteſted by ſufficient evidence, of which the delivery of poſ- 
feſſion is the ſtrongeſt and molt eſſential. Bid. 

For a parol gift, without ſome act of delivery, will not 
alter the property. Str. 955. 

A free gift is good, without a conſideration; as if a 
man gives to another 100 J. or a flock of ſheep, and puts 
him in poffeſſion of them immediately, this is a giſt exe- 
cuted, and it is not in the donor's power to retract it: but 
if it doth not take effeCt by delivery of immediate poſſeſſion, 
it is not properly a gift, but a contract; and this a man 
cannot be compelled to perform, but upon good and ſuffi- 
cient conſideration. 2 Black. 441. 

A general gift of all one's goods, without any exception, 
even though it be by deed, is liable to ſuſpicion as fraudu- 
lent againſt creditors z for by giving all a man's goods, there 
ſeems to be a ſecret. truſt and confidence implied, in favour 
of the donor. 3 Co. 80. | 


Ib, a fraternity or company. See guild. 


GIST 
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GIST af the action, from the French gi /jacet ]. is the 
cauſe for which the action /ieth ; the —_ 2 — 
thereof, without which it is not maintainable. 


GLASS. By ſeveral ſtatutes regulations are made for the 
making, importing, and exporting of glaſs, which is to be 
under the management of the otticers of the cuſtoms and 
exciſe. And by 24 G. 3. c. 41. every glaſs-maker ſhall take 
out a licence annually. And by 27 G. 3. c. 13. and 27 G. 3. 
c. 28. ſeveral duties are impoſed on glaſs imported; and 
alſo on glaſs made in Great-Britain, as fet forth in ſche- 
dules annexed to the act. | 


GLEANING. It hath been ſaid, that by the common 
law and cuſtom of England, the poor are allowed to enter 
and glean upon another's ground after the harveſt, without 
being guilty of treſpaſs; and that this humane proviſion 
ſeemed borrowed from the Maſaical law. 3 Black. 212. 
Bur. _—_ 1925. | 

But in the caſe of Steele v. Horghton, T. 28 G. 3. in the 
common pleas, it was determined, that no ſuch right exiſts, 


or can be claimed as part of the general common law of the 
land. Blackflone's Rep. 51. 


GLEBE, is the land which belongs to a church. Glebe 
lands in the hands of the parſon ſhall not pay tithes to the 
vicar; nor being in the hands of the vicar thall they pay 
tithes to the parſon; for the church ſhall not pay tithe to 
the church. Degge. p. 2. c. 2. 

If a parſon leaſe his glebe lands, and do not alſo grant 
the tithes thereof; the tenant ſhall pay the tithes thereof to 
the parſon. 1d. | : 

And if a parſon lets his rectory, reſerving the glebe lands, 
he ſhall pay the tithe thereof to his leflee. Geh/. 661. 

If an incumbent ſows the glebe land and dies, his execu- 
tor or adminiſtrator ſhall have the crop. But if his ſucceſ- 
ſor be inducted before feverance thereof from the ground, 
and before it is carried off, in this caſe, the fucceflor ſhall 
not have the tithe z becauſe, though it was not ſet out, yet 
right to it was veſted in the deceaſed parſon by the fever- 
ance from the ground, 1 Roll, Abr. 655. 5 

GLOVES. By the 25 G. 3. c. 55. duties are impoſed 
upon gloves, and on licences to be taken out by dealers 


therein. 
Dd 3 GOD... 
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GODBOTE, Sax. an eccleſiaſtical fine, paid for offences 


againſt religion. 
GODGILD, a tribute or cffering to God or his ſervice. 
GOOD BEHAVIOUR. Surety of good behaviour is 


near of kin to ſurety of the peace, but is of ſomewhat a 
larger extent. A man may be compelled to find fureties 


both for the peace and good behaviour, and yet the good 
behaviour includes the peace; for he that is bound to the 


good behaviour is therein alſo bound to the peace. Dalt. 
4. 122, | ” 


GOOD CONSIDER ATION, is that of blood or natural 
love and affection, when a man grants an eſtate to a near 
relation; a valuable conſideration, is that of money, marriage, 
or the like; which the law eſteems an equivalent for the 


grant. 2 Black. 297. 


GORCE, Fr. gort, a wear or dam whereby the paſſage of 
boats is obſtructed. 1 1. 5. 


GRACE. Acts of parliament for a general and free par- 
don, are commonly called act: of grace. 


GR AlL, gradale, a gradual or book, containing ſome 
of the offices of the Romiſh church. 


GRAND ASSISE, was an extraordinary trial by jury, 
inſtituted by king Hen. 2. by way of alternative offered to 
the choice of the tenant or defendant in a writ of right, 
inſtead of the barbarous cuſtom of trial by battel. For this 
purpoſe, a writ de magna afſiſa eligenda is directed to the ſhe- 
riff, to return four knights, who are to chuſe twelve other 
knights to be joined with them; and theſe ſixteen form the 
grand aſſiſe, or great jury, to try the right between the par- 


ties. 3 Black. 351. 


GRAND CAPE, is a writ on a plea of land, where the 
tenant makes default in appearance at the day given, for the 
king to take the land into his own hands. 


GRAND JURY. The ſheriff of every county is bound 


to return, to every commiſſion of oyer and terminer and of 


gaol delivery, and to every ſeſſion of the peace, 24 good and 
law ful 


{ 
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lawful men of the county, ſome out of hundred, to in- 

uire, preſent, do, and execute, all thoſe t ings which, on 

e part of our lord the king, ſhall then and there be com- 
manded them. They ought to be freeholders ; but to what 
amount is not limited by law. Upon their appearance, they 
are ſworn upon the grand jury, to the amount of 12 at the 
leaſt, and not more than twenty-three, that twelve may be 

a majority. 4 Black. 302, 

They are only to hear evidence on behalf of the proſecu- 
tion; for the finding of an indictment is only in the nature 
of an inquiry or accuſation, which is afterwards to be tried 
and determined ; and the grand jury are only to inquire, 
upon their oaths, whether there be ſufficient cauſe to call 
upon the party to anſwer it. Id. 303. 


GRAND LARCENY. Sce Laxcexr. 


GRAND SERJEANTY, / erjeantia, ſervicium, ) iswhere 
a perſon holdeth his lands of the king by ſuch ſervices as he 
ought to do in perſon ; as to carry the king's banner, or his 
lance, or to carry his ſword before him at his coronation, or 
to do other like ſervices: and it is called grand ſerjeanty, be- 
cauſe it is a greater and more worthy ſervice than the ſer- 
vice in the common tenure of eſcuage. Litt. 153. 


GRANT. A grant is the regular method, by the com- 
mon law, of transferring the property of incorporeal heredi- 
taments, or ſuch things whereof no livery of ſeiſin can be 
had. For which reaſon all corporeal hereditaments, as lands 
and houſes, are ſaid to lie in {very ; and the others, as. ad- 
vowſons, commons, ſervices, rents, reverſions, and ſuch 
like, lie in grant, 2 Black. 317. 

He that granteth is termed the grantor, and he to whom 
the grant is made is the grantee. 

The grant is uſually made in theſe words, “ have given, 
« granted, and confirmed :” and then, by delivery of the 
deed, the frechold paſſeth. 

A grant differs from a gift in this; that gifts are always 
gratuitous, grants are upon ſome conſideration or equivalent. 
2 Black. 440. 

Grants may be divided, with reſpect to their ſubject 

matter, into grants of chattels real, and grants of chattels per- 
fonal. Ibid. | 
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Under the head of chattels real, are comprehended alt 
leaſes for years of land, afſignments and ſurrender of thoſe 
leaſes, and all other methods of conveying an eſtate leſs than 
freehold ; and are uſually expreſſed to be in confideration of 
blood, or natural affection, or of five ſhillings nominally 
paid to the grantor; and, in caſe of leaſes, always reſerving 
a rent, though it be but a pepper- corn. Any of which con- 
fiderations will, in the eye of the law, convert a gift, if ex- 
ecuted, into 2 grant if not executed, into a contraf?, Ibid. 

Grants or gifts of chatte/s perſonal, are the act of transfer. 
ring the right and the poſſeſſion of them, whereby one man 
renounces, and another man immediately acquires, all title 
and intereſt therein; which may be done either in writing, 
or by words atteſted by ſufficient evidence, of which the de- 
livery of poſſeſſion is the ſtrongeſt and moſt eſſential. But 
this conveyance, when merely voluntary, is ſomewhat ſuſ- 
picious ; and is uſually conſtrued to be fraudulent, if cre« 
ditors, or others, become ſufferers thereby. 2 Black, 441. 


GREAT TITHES, are the tithes of corn, hay, and 
wood; all other tithes come under the denomination of ſmall 
tithes. 


GREE, fignifies ſatisfaction; as to make gree to the 
parties, is to agree with, or ſatisfy them for an offence done, 


GREEN CLOTH, of the king's houſehold, fo termed from 
the green cloth on the table, is a court of juſtice compoſed 
of ſeveral great officers of the king's houſehold, to which is 
committed the government and overſight of the king's court, 
and the keeping of the peace within the verge, Se. 


GREENHUE, is every thing that bears a green leaf 
within the foreſt, which may be covert for the deer. It 
ſometimes ſignifies a payment in money, for the privilege of 
cutting green wood in the foreſt, | 


GREEN-WAX, is where eſtreats are delivered to the 
ſheriffs, out of the exchequer, under the ſeal of that court, 
made in green-wax, to be levied in the ſeveral counties. 


GRESSOM, (ingreſus, ) a tent ox fine paid to the lord of 
the manor, ee. 


GREVE, 


GUA — 


: GREVE, Sax. gerefa, the ſame as reve, a word of power 
and authority; as ſhire-gerefa, the ſheriff. 


' GRITH, Sax. peace. So grithbreche, breach of the 
PEACE. 


GROSS, in groſs, abſolute, intire, not depending on an- 
other; as a villein in groſs, was ſuch a ſervile perſon as was 
diſtinct from, and not annexed to, the manor. An advow- 
ſon in groſs is ſpoken of in oppoſition to an advowſon ap- 
pendant, and not ſeparated from the manor. 


GROSS-BOIS, great wood, fit for timber. 


GROSS, common in, is ſuch as is neither appendant nor 
appurtenant to land, but is annexed to a man's perſon, being 
po to him and his heirs by deed; or it may be claimed 

y preſcriptive right, and is a ſeparate inheritance, and may 
be veſted in one who has not any ground in the manor. 
2 Black. 34. | 


GROUNDAGE, a cuſtom or tribute paid for the ſtand- 
ing of a ſhip in the port. 


GUARDIAN. Of the ſeveral ſpecies of guardians of in- 
fants, the firſt are guardians by nature ; viz. the father, and 
(in ſome caſes) the mother of the chijd ; for if an eſtate be 
left to an infant, the father is by common law the guardian, 
and muſt account to his child for the profits. 1 Black. 461. 

There are alſo guardians for nurture; which are, of courſe, 
the father or mother, till the infant attains the age of four- 
teen years. And in default of father or mother, the ordi- 
nary uſually aſſigns ſome diſcreet peMfon to take care of the 
infant's perſonal eſtate, and to provide for his maintenance 
and education. Id. | 

Next are guardians in ſocage, who are called guardians 
the common law, "Theſe take place only when the minor 18 
intitled to ſome eſtate in lands, and then, by the common 
law, the guardianſhip devolves upon his next of kin, to 
whom the inheritance cannot deſcend. Theſe guardians in 
ſocage, like thoſe for nurture, continue only till the minor 
is fourteen years of age; for then, in both caſes, he is pre- 
ſumed to have diſcretion ſo far as to chuſe his awnguardian. 


44. | 
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But by the 12 C. 2. c. 24. any father, under age, or of 
full age, may, by deed or will, diſpoſe of the cuſtody of his 
child, either born or unborn, till ſuch child attains the age 
of 21 years. And this guardian is commonly called a Ha- 
mentary guardian. | 

A guardian cannot make a leaſe of lands for longer term 
than until his guardianſhip expires z if he does, the leaſe is 
void. 2 Wilſon. 129. 135. | | 

The guardian ought to apply the eſtate in his hands to pay 
the debts of the infant. 1 Cha. Ca. x57. 

He may pay off the intergſt of any real incumbrance, and 
the principal of a mortgage ; but no other real incumbrance. 
Prec. Cha. 137. 

The guardian, when the infant comes of age, is bound to 
give him an account of all that he hath tranſacted on his be- 
half. In caſe of large eſtates, it is thought prudent ſome- 
times to apply to the court of chancery, and account annually 
before the officers of that court. 1 Black. 463. 

A guardian, upon account, ſhall have allowance of all rea- 
ſonable coſts and expences in all things. And if he receives 
the rents and profits, and be robbed without his default or 
negligence, he ſhall be diſcharged thereof. 1 rf. 89. 


GUARDIAN OF THE SPIRITUALTIES, is he to 
whom the ſpiritual juriſdiction of any dioceſe is committed, 
during the vacancy of the ſee. The archbiſhop is guardian 
of the ſpiritualties, on the vacancy of any ſee within his pro- 
vince 3 — when the archiepiſcopal ſee is vacant, the dean 
and chapter of the archbiſhop's dioceſe are guardians of the 
ſpiritualties. | 


GUILD (from the Saxon guildan, to pay) ſignifies a fra- 
ternity, or company; becauſe every one was to pay ſome- 
thing towards the charge and ſupport of the company. The 
original of theſe guilds and fraternities is ſaid to be from the 
old Saxon law, by which the neighbours entered into an aſ- 
ſociation, and became bound for each other, to bring forth 
him who committed any crime, or make ſatisfaction to the 
party injured ; for which purpoſe they raiſed a ſum of money 
among themſelves, and put it into a common ſtock, whereout 
a pecuniary compenſation was made, according to the quality 
of the offence committed. From whence came our fra- 
ternities and guilds ; and they were-in uſe in this kingdom 
long before any formal licences were granted for them; 
950 though, 
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— at this day, they are a company combined together 
(with orders and laws made by themſelves) by the king's li- 
cence. Guilda mercatoria, or the merchants' guild, is a li- 
berty or privilege granted to merchants, whereby they are 
enabled to hold certain pleas of land within their own pre- 
cinct. And guildhalls are the halls of thoſe ſocieties, 
where they meet and make laws for their better govern- 
ment. | 


_ GULES OF AUGUST, from gula, a throat, is the en- 
trance into, or the firſt day of, that month. 


GYPSIES { Egyptions) are a kind of commonwealth 
among themſelves of wandering impoſtors and jugglers, who 
made their firſt appearance in Germany about the beginning 
of the ſixteenth century, and have fince ſpread themſelves 
over all Europe and Aſa. About the year 1517, when ſultan 
Selim conquered Egypt, this people refuſed to ſubmit to the 
Turkiſh yoke, and retired into the deſerts, where they lived 
by rapine and plunder, and frequently came down into the 
like of Egypt, committing great outrages in the towns upon 
the Nile, under the dominion of the Turks : but being at 
length ſubdued, and baniſhed from Egypt, they diſperſed 
themſelves, in ſmall parties, into every country in the known 
world; and, as they were natives of Egypt, a country where 
the occult ſciences, or black art (as it was called), was ſup- 
poſed to have arrived to great perfection, and which, in that 
credulous age, was in great vogue with perſons of all reli- 
gions and perſuaſions, they found the people, wherever they 
came, very eaſily impoſed on. Mod. Univ. Hift. vol. 43. 

271. 
| In the compaſs of a very few years, they gained ſuch a 
number of idle proſelytes, who imitated their language and 
complexion, and betook themſelves to the ſame arts of chiro- 
mancy, begging, and pilfering, that they became trouble- 
ſome, and even formidable, to moſt of the ſtates of Europe. 
Hence they were expelled from France in the year 1560, 
and from Spain in 1591. And the government in — 
took the alarm much earlier; for, in 1530, they are deſerib - 
ed by the ſtatute 22 H. 8. c. 10. as “ outlandiſh people, 
« calling themſelves Egyptians, uſing no craft, or feat of 
«© merchandize, who having come into this realm, and gone 
: . 40 m 
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*« from ſhire to ſhire, and place to place, in great com- 
« pany, and uſed great, ſubtil, and crafty means to deceive 
the people; bearing them in hand, that they, by palmeſtry, 
te could tell men's and women's fortunes; and fo, many 
« times by craft and ſubtilty, have deceived the people of 
« their money, and alſo have committed many heinous felo- 
& nies and robberies.” Wherefore they are directed to avoid 
the realm, and not to return, under pain of impriſonment, 
and forfeiture of their goods and chattels z and, upon their 
trials for felony, they thall not be intitled to a jury de medietate 
tirigue. And afterwards, it is enacted by 1 & 2 P. & M. 
c. 4. and 5 El. c. 20. that if any ſuch perſons fhall be im- 
ported into this kingdom, the importer ſhall forfeit 4ol. : 
and if the Zgyptians themſelves remain one month in this 
kingdom; or if any perſon, being 14 years old, whether a 
natural born ſubject or ſtranger, which hath been ſeen 
or found in the fellowſhip of ſuch Zgyptians, or which hath 
difguiſed him or herſelf like them, ſhall remain in the ſame 
one month; the ſame ſhall be felony without benefit of 
clergy. But it. is now above a century ſince any perſons 
were proſecuted for felony upon thefe acts; and the law 
now reſpects them chiefly as rogues and vagabonds, and they 
are deſcribed as ſuch in the vagrant act of 17 G. 2. c. 5. 
4 Black, 166. 

In Scotland they ſeem to have met with forte indulgence ; 
for, in the year 1594, there is a record among the writs of 
privy ſeal, whereby king Zames the fifth charges all his ſhe. 
riffs, ſtewards, bailies, and other officers, to be aſſiſtant to 
his beloved John Faw, lord and earl of Litile Egypt, in the 
execution of juſtice againſt feveral of his company who had 
withdrawn themſelves from his obedience, aud prohibiting 
all his ſubjects to diſturb or moleſt the ſaid John Faw, or 
any of his company, in going about on their lawful 
buſineſs. And it is poſſible, that from this lord of Lit- 
le Egypt, this kind of ſtrolling people may have received 
the denomination (which they ſtill retain) of Fawgang. 
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H ABEAS CORPORA JURA'TORUM, is a writ to the 
ſheriff to have the jurors before the judges at a certain 


day, to paſs on a trial between the parties, 
3 4 HABEAS 
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HABEAS CORPUS, is the moſt celebrated writ in the 
Engliſh law. Of this there are various kinds made uſe of 
by the courts at Weſtminſter, for removing priſoners from one 
court into another, for the more eaſy adminiſtration of Juſtice, 


The moſt efficacious of which writs, in all manner of ille- 
gal confinement, is that of habeas corpus ad ſubjiciendum, di- 
rected to the perſon detaining another, and commandi 
him to 8 the body of the priſoner, with the day an 
cauſe of his taking and detention, ad faciendum, ſubjiciendum, 

A recipiendum, to do, ſubmit to, and receive whatſoever the 
judge or court awarding ſuch writ ſhall conſider in that be- 
half It is a high prerogative writ z and, therefore, by the 
common law iſſuing out of the king's bench, not only in 
term time, but alſo during the vacation, by a far of the 
chief juſtice, or any of the judges. And the proceedings 
thereon are regulated by the ſtatute 31 C. 2. c. 2. which, 
by way of eminence from thence, hath obtained the diitinc- 
tive appellation of the habeas corpus act. By this act, unleſs 
the priloner be committed for treaſon or felony, (or ſuſpi- 
cion thereof,) plainly and ſpecially expreſſed in the warrant 
of commitment, he may, in open court, the firſt week of 
the term, or firſt day of aſſize, petition to be tried; and if 
he ſhall not be indicted ſome time in the next term or aſſize 
after commitment, he ſhall, upon motion of the laſt day of 
the term or aſſize, be bailed, unleſs it appear to the judge up- 
on oath, that the king's witneſles could not be produced 
within that time, and then, if he is not tried in the ſecond 
term or aſſize, he ſhall be diſcharged. 

In order to obtain an habeas corpus, to bring the priſoner 
before the court, he mult firſt demand of the gaoler a true 
copy of the commitment, which the gaoler ſhall deliver in 
fix hours, on pain of 100/. Then application is to be made 
in writing to one of the courts at Weſtminſter, or if out of 
term time, to the lord chancellor, or one of the judges, and 
a copy of the warrant of commitment delivered, or oath 
made that it was denied. But if he hath neglected for two 
terms to apply, he ſhall not have a habeas corpus granted in 
the vacation. 

This being done, the lord chancellor or judges reſpective- 
ly ſhall grant the writ, returyable immediately; and ſhall 
indorſe thereon the charges of bringing the priſoner, not ex- 
ceeding 12 d. a mile, | | 

Tuen 
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Then the writ ſhall be ſerved on the gaoler, and the 
faid charges tendered to him; and the priſoner ſhall give 
bond to pay the charges of carrying him back if he ſhall be 
remanded, and that he will not eſcape by the way. | 

This done, the gaoler ſhall, within the times reſpectively 
limited by the act, according to the reſpective diſtances, 
bring the body, and certify the cauſe of commitment. (But 
after the aſſizes are proclaimed for the county where the 
priſoner is detained, he ſhall not be removed.) 

If upon the return it ſhall appear to the ſaid lord chancel- 
lor or judges, that the priſoner is detained on a legal proceſs, 
order, or warrant, out of ſome court that hath juriſdiction 
of criminal matters, or by warrant of a judge, or juſtice of 
the peace, for matters for which, by law, he is not bailable, 
in ſuch caſe he ſhall not be diſcharged. 

Otherwiſe he ſhall be forthwith diſcharged, and ſhall en- 
ter into recognizance to appear on his trial z and the writ, 
and return thereof, and the recognizance, ſhall be certified 
into the court where the trial muſt be. And perſons ſo ſet 
at large, ſhall not be recommitted for the ſame offence, 
unleſs by order of court; on pain of 500 J. to the party 
grieved. 

But perſons charged in debt or other action, or 
with proceſs in any civil cauſe, after their diſcharge 
for a criminal offence, ſhall be kept in cuſtody for ſuch 


other ſuit. 


- HABEAS CORPUS AD FACIENDUM ET REC.. 
PIENDUM, is a writ that iſſues out of any of the courts of 
Weſtminſter-hall, when a perſon is ſued in ſome inferior 
juriſdiction, and is deſirous to remove the action into the 
ſuperior court, commanding the inferior judges to produce 
the body of the defendant, together with the day, and cauſe 
of his caption and detainer, (whence the writ is frequently 
denominated an haheas corpus cum cauſa,) to do and receive 
whatſoever the king's court ſhall conſider in that behalf. 
But by the 21 Ja. c. 23. no ſuch cauſe ſhall be removed, 
if the debt or damages do not amount to 5 /. 


HABEAS CORPUS AD PROSEQUENDUM, is a writ 
that iſſues to remove a man in order to proſecution and trial 


in the proper county or juriſdiction where the fact was com- 
mitted. 
HABEAS 
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HABEAS CORPUS AD RESPONDENDUNM, is where 


a man hath a cauſe of action againſt one who is confined 

| the proceſs of ſome inferior court; in which caſe, this writ is 
granted to remove the priſoner to anſwer this new action iu, 
the court above. 


HABEAS CORPUS AD SATISFACIENDUM, is a 
writ where a priſoner hath had judgment againſt him in an 
action, and the plaintiff is deſirous to bring him up to ſome 
ſuperior court to charge him with proceſs of execution. 


HABEAS CORPUS AD TESTIFICANDUM, is where 
a perſon is removed in order to give teſtimony in a cauſe de- 


pending. 


HABENDUM (to have), in a deed, is to determine what 
eſtate or intereſt is granted by the deed, the certainty there- 
of, for what time, and to by a uſe. It ſometimes qualifies 
the eſtate, ſo that the general implication of the eſtate, 
which, by conſtruction of law, paſſeth in the premiſes, may by 
the Habendum be controlled: in which cafe, the habendurs 
may leflen or enlarge the eſtate, but not totally contradict, 
or be repugnant toit. As if a grant be to one and the heirs 
of his body, to have to him and his heirs for ever, here he 
hath an eſtate tail by the grant, and by the habendum he 
hath a fee-ſimple expectant thereon. But if it had been in 
the premiſes to him and his heirs, to have to him for life, 
the habendum would be utterly void; for an eſtate of inherit- 
ance is veſted in him before the habendum comes, and ſhall 
not afterwards be taken away, or deveſted by it. 2 Black. 
298. 


HABERE FACIAS SEISINAM, is 2 writ of execution 
directed to the ſheriff, commanding him to give to the 
plaintiff poſſeſſion of a freehold; if it is a chattel intereſt, 
and not a freehold, then the writ is intitled Sabere facias poſe 
ſefſronem. 3 Black. 412. | 

In the execution of theſe writs, the ſheriff, if needful, 
may take with him the power of the county, and may juſtify 
breaking open doors, it the poſſeſſion be not quietly deliver- 
ed; but if it be peaceably yielded up, the delivery of 2 
twig, a turf, or the ring of a door, in the name of ſeiſin, is 
ſuthcient. Id. 


5 LACHIA, 
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HACHIA, a hack, pick, or inſtrument for digging: 


HACKNEY COACHES AND CHAIRS. By ſeveral 
acts of parliament, regulations are made for licenſing hack- 
ney coaches not exceeding 1000, and chairs not exceeding 
400, within the bills of mortality; and the ſame ſhall be 
diſtinctly marked on each fide. 

And certain duties are impoſed on hackney coaches and 
chairs, according to the time they are employed, or the diſ- 
tance they travel. For which, ſee Burns Juſt. title Hackney 
Coaches and Chairs. 

And drivers and others miſbehaving, are to be puniſhed by 
the commiſſioners and juſtices of the peace. 


HAZRETICO COMBURENDO, is a writ that lay againſt 
an heretic, whereby the perſon convicted of hereſy was de- 
livered - over to the ſecular power; and upon certificate of 
ſuch conviction into the court of chancery, this writ ifſued 
to burn the offender. And this law continued till the latter 
end of the reign of king Charles the ſecond, when, by the 
29 C. 2. c. 9. the writ commonly called breve de heretico 
comburendo, with all proceedings thereupon, and all puniſh- 
ment by death in purſuance of any eccleſiaſtical cenſures, 
ſhall be utterly taken away and aboliſhed : provided, that 
this ſhall not extend to take away, or abridge, the eccleſiaſti- 
cal juriſdiction of proteſtant archbiſhops, biſhops, or any 
other judges of any eccleſiaſtical courts, in caſes of atheiſm, 
blaſphemy, hereſy, or ſchiſm, and other damnable doctrines 
and opinions; but they may proceed to puniſh them by ex 
communication, deprivation, degradation, and other eccle- 
ſiaſtical cenſures, not extending to death, as they might have 


done before. | 


HAIR-POWDER is not to be mixed with alabaſter, 
talke, plaſter of Paris, whiting, lime, or other thing of the 
like nature, under certain penalties. And by 27 G. 3. c. 13. 
a duty is impoſed on the importation thereof. And by 
26 G. 3. c. 49. a licence is to be taken out by perſons 
dealing in perfumed hair- powder. And a duty is alſo laid 
upon all perfumed hair-powder according to the value 


thereof. 


| HALF BLOOD, is where brothers or ſiſters do not de- 
ſcend from the ſame couple of anceſtors ; as where a man 
marries 
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marries a woman, and hath iſſue by her a ſon; and the wife 
dying, he marries another woman, by whom he hath alſo 4 
ſon z now theſe two ſons, though they are called brothers, 
are but brothers of the half blood, becauſe they had not both 
one father and mother: and therefore by law, they cannot 
be heirs to one another ; for he that claims as heir to another 
by deſcent, muſt be of the whole blood to him from whom 
he claimeth; and if there be no heir of the whole blood, the 
land ſhall eſcheat. 

But, with reſpect to perſonal eſtate, the law is otherwiſe ; 
for the ſtatute of diſtribution, 22 & 23 C. 2. c. 10. requiring 
an inteſtate's eſtate to be divided amongſt every of the next 
of kindred in equal degree; and brothers and ſiſters of the 
half blood, being in the ſame degree of kindred with brothers 
and ſiſters of the whole blood, the half blood are allowed 
by our law to come in for an equal ſhare. 


HALFENDEAL, the moiety or half of a thing; as fard- 
ing-deal is a quarter or fourth part. 


HALL, (Sax. Bea,) ſignified anciently a manor-houſe or 
habitation, and is ſtill in uſe to denote the manſion-houſe 
belonging to any perſon of ſuperior rank ; ſo alſo, it denotes 
the place of meeting of a town corporate, as the Guildhall in 
Lond | 


HALLAGE, toll paid for goods or merchandize ſold 
in a hall; and particularly hath been applied to a fee 
or toll due for cloth brought for ſale to Blackwell-hall in 
London. 


HALLMOTE, or halimste, (Sax. heal, and gemote, an aſ- 
ſembly,) was particularly applied to the lord's court within the 
manor, called the court baron. 


HALY-MOTE, an holy or eccleſiaſtical court. 80 boly- 
verkfolk (holy-workfolk) were tenants who held their lands 
by the ſervice of keeping in repair an ile in 2 church, a ſe- 
pulchre, or the like. 


HAM, a Saxon word, ſignifying a hame or place of dwell- 
ing, as Brigham, Peterſham, Deerham. So hamlet is a little 
village or place of habitation, 
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HAMBLING of dogs, an ancient term uſed by foreſtery 
for expeditating. 5 


HAMESECKEN, by our ancient law, is a name for bur- 
glary, as it is in Scotland to this day. 4 Black. 223. Lords 
of manors had many of them privileges granted of puniſhing 
offences of this kind; and a grant of freedom from hamſecken, 
or hamſoken, was to be free of amercements for the like 
offences. 


HANAPER OFFICE, in the court of chancery, is that 
out of which iſſue all original writs that paſs under the great 
ſeal, and all commiſſions of charitable uſes, ſewers, bank- 
rupts, idiocy, lunacy, and ſuch like. Theſe writs, relating 
to the buſineſs of the ſubject, and the returns to them, were 
originally kept in a hamper, in hanaperio; the other writs (re- 
lating to ſuch matters wherein the crown is immediately or 
mediately concerned) were preſerved in a little ſack or ing 
in parva baga ; and thence hath ariſen the diſtinction of the 
hanaper office, and petty-bag office; both of which belong to 
the common law court in chancery. 3 Black. 48. 


HANDHABEND, is where a thief is caught in the very 
fat, having the goods ſtolen in his hand. The like was an- 
ciently called backberend, as a bundle or fardell at his back; 
which Bram uſeth for manifeſt theft, and ſo doth Britton. 
2 Inft. 188. | 


HANDSALFE, is a ſelling by mutual ſhaking of hand: ; 


which ceremony, among all the northern nations, was an- 


_ ciently held neceſſary in order to bind the bargain: a cuſtom 


which we ſtill retain in many verbal contracts. 


HANGWITE, is faid to be a forfeiture anciently claim- 
ed by lords of manors, for one who hangs himſelf within the 
lord's fee. 


. HARES. Beſides the general penalties for deſtroying the 
game, it is enacted by the 13 G. 3. c. 80. that if any perſon 
ſhall kill or deſtroy, or uſe any gun, dog, ſnare, net, or 
other engine, with intent to kill or deſtroy any hare in the 
night time, or on a Sunday or Chriftmas-day, he ſhall for- 
feit, for the firſt offence, not leſs than 10/. nor exceeding 


20 J. for the ſecond offence, 20 /., and not exceeding we ; 
| ” or 
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for the third offence, gol. And on non-payment, he ſhall 
be impriſoned, for certain limited times reſpectively accord- 
ing to the ſeveral offences; 


HARE HARRON, an outcry after ſelons and male- 
factors. 


HART, is a ſtag or male deer of the foreſt, of five years 
old complete. 


HATS. By 24 G. 3. c. 51: all retailers of hats ſhall take 
dut a licence annually. And certain duties are alſo impoſed 
on all hats which ſhall be fold; according to their value. 
And by 27 G. 3. c. 13. a duty is to be paid for all hats im- 
ported, and drawbacks are to be allowed on hats ported. 


HZ.UGH, a great plot in a valley. 


HAWKERS, by the ſtatute 25 H. 8. c. g. were deſcrib- 
ed to be deceitful fellows who went from place to place, 
buying and ſelling braſs, pewter, and other goods and mer- 
chandize, which ought to be fold in open market : and the 
appellation ſeems to grow from their uncertain wandering, 
like perſons that with hawks ſeek their game where they can 
find it. 

+ Byg & 10 V. c. 27. and 3 & 4 An. c. 4. every hawker, 
pedlar, and petty chapman, going from town to town, or to 
other men's houſes, carrying any goods to ſell, ſhall pay an 
annual duty of 4/.; and if he travel with a horſe or other 
beaſt of burden, he ſhall pay 4/. more: and by 29 G. 3; 
c. 26. every ſuch perſon travelling on foot, or with a horſe or 
horſes, a further additional duty of 4/. for each year; and 
alſo 4 /. yearly for each beaſt he ſhall ſo travel with. And if 
he trades 52 licence, he ſhall forfeit 121. and on non- 
payment thereof, ſhall be ſent to the houſe of correction. 
But this ſhall not prohibit any perſon from ſelling acts of 
parliament, forms of prayer, proclamations, gazettes, alma- 
nacks, or other printed papers licenſed by authority; or any 
fiſh, fruit, or victuals; nor the real maker of any goods car- 
rying the ſame for ſale; nor any tinker, cooper, glazier, 
plumber, harneſs mender, or * perſon ſelling woollen 
manufactures by wholeſale : nor ſhall this hinder 2ny per- 
ſon from ſelling any goods in any public fair or market. 

| Ee 2 And 


420 HE A 


And by 29 G. 3. c. 26. before any perſon ſhall be licenſ. 
ed, he ſhall produce a certificate, ſigned by the clergyman 
officiating within the place where be uſually reſides, and 
two reputable inhabitants of the ſame place, atteſting that 
ſuch perſon is of good character and reputation, and fit to 
be licenſed. 

By 9 G. 2. c. 35. if any pedlar, or other trading perſon, 
going from town to town, or other men's houſes, and trad- 
ing either on foot, or with any horſe or otherwiſe, ſhall of- 
fer any tea to ſale, although he have a permit, he ſhall for- 
feit and ſuffer as for running of goods in like manner as if 


he had a permit. 


HAWKS, in ancient time, were of very great eſtimation, 
inſomuch that ſtealing of them was made felony ; and there 
were other ſevere penalties for killing, driving them out of 
their covert, or ſicaling their eggs: but ſince the diverſion 
of fowling hath fallen into another channel by gunpow- 
der and hailſhot, theſe penalties are become obſolete. 


HAY, haia, (Sax. heg, ) an hedge, or incloſure ; alſo a 
net to take deer ; as deer-hay. | 


HAYBOTE, an allowance to the tenant of wood ſuffi- 
cient for reparation of the hedges, hays, or fences. 


HAY-MARKET. Carts of hay which ſtand to be ſold in 
the hay-market, are to pay 3 d. per load towards repairing the 
ſtreet ; and are not to ſtand loaden after 3 o'clock in the 
afternoon, on pain of forfeiting 5s. And hay ſold in Lon- 
don, &c. between the iſt of June and the laſt of Auguſt, 
being new hay, is to weigh 60 pounds a truſs, and old hay, 
the reſt of the year, 56 pounds, on the penalty of 18 d. a 
truſs. 2W.& M. fl. 2. c. 8. 8&9 . 3. c. 17. & 
31 G. 2. c. 40. | 


HEADBOROUGH, is the head or chief man of the borow 


or pledge, and is only another name for conſtable. 


HEALFANG, or halsfang, (Sax. from heal or hals the 
neck, and fang to take,) a puniſhment by compreſling the 
neck (in the pillory). Sometimes it is taken for a pecuniary 

mulct 
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mulct paid to lords of manors to commute for the puniſh- 
ment of the pillory. | 


HEARSAY, is generally not to be admitted as evidence; 
for no evidence is to be allowed but what is upon oath ; for 
if the firſt ſpeech was without oath, another oath that there 
was ſuch ſpeech, makes it no more than a bare ſpeaking, 
and ſo of no value in a court of juſtice ; and, beſides, the 
adverſe party had no opportunity of a croſs examination 
and if the witneſs is living, what he has been heard to ſay 
is not the beſt evidence that the nature of the thing will 
admit. But, in ſome caſes, hearſay evidence is allowed to 
be admiſſible; as to prove who was a man's grandfather, 
when he.married, what children he had, and the like; of 
which, it is not reaſonable to preſume that there is better 
evidence. So in queſtions of preſcription, it is allowed to 
give hearſay evidence, in order to prove general reputation 
as where the iſſue was of a right to a way over the plaintiff's 
cloſe, the defendant was admitted to give evidence of a 
converſation between perſons not intereſted, then dead, 
wherein the right to the way was agreed. Theory of 
Evid. 111. 


HEBBING WEARS, are wears or engines made or laid 
at ebbing water. So hebbermen, are fiſhers or poachers who 


fiſh at ebbing water. 


HECCAGIUM, a rent paid to the lord of the fee for 
liberty to uſe hecks or ſtoppages for catching of fiſh. 


HEDAGIUM, a toll or cuſtomary duty paid at the hithe 
or wharf for the landing of goods; immunities from the 
payment whereof were granted by ſeveral ancient charters. 


HEDGEBOTE, an allowance to the tenant of wood ſuf- 
ficient for reparation of the hedges or fences. 


HEDGE BREAKERS, by ſtatute 43 El. c. 7. ſhall pay 
ſuch damages as a juſtice of the peace {hall think fit; and, 
on non-payment, ſhall be whipped. And by the 15 C. 2. 
c. 2. the conſtable may apprehend a perſon ſuſpected, and 
by warrant of a juſtice may ſearch his houſes and other 
places; and if any hedgewood ſhall be found, and he {hall 
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not give a good account how he came by the ſame, he ſhall 
be adjudged the ſtealer thereof. 


HEIR, Herres, is he that ſucceeds by deſcent, in lands, 
tenements, and hereditaments, being an eſtate of inheritance : 
the eſtate muſt be in fee, becauſe nothing paſſeth by right 
of inheritance, but fee; and by the common law, a man can- 
not be heir of goods and chattels. 1 Inft. 8. 

A baſtard born out of lawful matrimony cannot be heir 
neither can a man attainted of treaſon or felony, whoſe blood 
is corrupted; nor an alien who was born out of the king's 
allegiance, and though he be made denizen by the king's 
letters patent, yet this ſhall not confer upon him a right of 
inheritance : but otherwiſe it is of a perſon naturalized by 
act of parliament. IA. | 

There is an heir apparent, and an heir preſumptive, Heir 
apparent is ſuch, whoſe right of inheritance is indefeaſible, 
provided he outlives his anceſtor; as the eldeſt ſon or his 
iſſue, who muſt by the courſe of the common law be heir 
to his father whenever he happens to die. Heir preſumptive 
is ſuch, who, if the anceſtor ſhould die immediately, would, 
in the preſent circumſtances of things, be his heir; but 
whoſe right of inheritance may be defeated by the contingen- 
cy of ſome nearer heir being born ; as a brother, or nephew, 
whoſe preſumptive ſucceſſion may be deſtroyed by the birth 
of a child; or a daughter, by the birth of a fon. 2 Black. 
208. | 

The heir is generally favoured by the common law, and 
by the courts of equity; and dubious words in a will ſhall 
be conſtrued for the benefit of the heir, 

If an executor hath aſſets, he is compellable in equity to 
redeem a mortgage for the benefit of the heir. And when 


the heir is ſued for the debt of his anceſtor, and pays it, he 


ſhall be reimburſed by the executor of the obligor, who hath 
perſonal aſſets. 1 Ath. 487. | 

But in an action of debt brought upon a bond againſt an 
heir, it is no good plea for the heir to ſay, that the exe- 
cutors have aſſets in their hands: for a creditor may ſue 
either heir or executor, for they are both chargeable upon 
ſpecialties. Dyer. 204. 

Where a legacy is given out of a perſonal eſtate, payable 
at a furure day, and the legatee dies before ſuch future day, 
the legacy is tranſmiſſible to executors or CID 
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but if the legacy be charged upon land, and tlie legatee dies 
before ſuch future day, the legacy ſhall ſink into the inherit- 
ance for the bencſit of the heir. 1 Ath. 555. 


HEIRESS, is a female heir to a perſon having an eſtate of 
inheritance of lands. If there are more than one, they are 
called coheireſſes, or rather in legal expreſſion, coheirs. The 
offence of itcaling an heireſs is founded on the ſtatute 
3 H. 7. c. 2. which enacts, that if any man ſhall, for lucre, 
take any woman, being maid, widow, or wife, and having 
ſubſtance either in goods or lands, or being heir apparent to 
her anceſtor, contrary to her will, and afterwards ſhe be 
married to ſuch miſdoer, or by his conſent to another, or 
defiled; he, his procurors, and abettors, and ſuch as know- 
ingly receive ſuch woman, ſhall be deemed principal felons : 
and by 39 El. c. g. the benekit of clergy is taken away from 
the principals, procurors, and acceſſaries before. And it is 
not material, whether a woman ſo taken, contrary to her 
will, be at laſt married or defiled, with her own conſent or 
not, if ſhe were under the force at the time. 1 Haw. 110. 


HEIR LOOMS, are ſuch goods and perſonal chattels, as, 
contrary to the nature of chattels, ſhall go by ſpecial cuſ- 
tom to the heir along with the inheritance, and not to the 
executor of the lait proprietor. The termination /zom is of 
Saxon original, in which language, it ſigniſies a limb or 
member; ſo that an heir loom is nothing elſe but a limb or 
member of the inheritance. They are generally ſuch things 
as cannot be taken away without damaging or diſmember- 
ing the freehold: otherwiſe, the general rule is, that no 
chattel intereſt whatſoever ſhall go to the heir, notwithſtand- 
ing it be expreſsly limited to a man and his heirs, but 
ſhall veſt in the executor. But deer in a real authorized 
park, fiſhes in a pond, doves in a dove-houſe, though in 
themſelves perſonal chattels, yet are fo annexed to, and ſo 
neceſſary to the well being of the inheritance, that they thall 
accompany the land wherever it veſts, by cither deſcent or 
purchaſe. 2 Black. 28. 

Charters likewiſe, and deeds, court rolls, and other evi- 
dences of the land, together with the cheſts in which they 
are contained, thall paſs together with the land to the heir, in 
the nature of heir looms, and ſhall not go to the executor. 


1d. 428. 
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By ſpecial cuſtom alſo, in ſome places, carriages, uten« 
fils, and other houſehold implements, may be heir looms; 
but ſuch cuſtom mult be ſtrictly proved. Id. 

Heir looms, though they be mere chattels, cannot be de- 
viſed from the heir by will. For though the owner might, 
during his life, have ſold or difpoſed of them, as he might 
of the timber of the eſtate; yet, they being at his death 
inſtantly veſted in the heir, the deviſe (which is ſubſequent 
and not to take effect till after his death) ſhall be poſtpon- 
ed to the cuſtom, whereby they have already deſcended, 


Ad. 429. 
HEMP AND FLAX, are not to be watered in any river, 


running water, or common pond, where beaſts are uſed to be 
watered, but only in ponds for that purpoſe; on pain of 
forſeiting 205. 33 H. 8. c. 17. 


HE ORD. PENN V, heartb-penny, an annual tribute of one 
penny anciently paid out of every family to the pope at 
Rome ; otherwiſe called Romſcot, and Peterpence. 


- HERALD, bereault, according to Verſtegan, is derived 
from here, an army, and healt, altus, high, or valiant, as if 
a, man ſhould be called the champion of the army. The 
function of theſe officers, as now exerciſed with us, is to de- 
nounce war, proclaim peace, and to be employed by the 
king in martial meſſages. They are examiners and judges 
of gentlemen's coats of arms, and preſervers of genealogies ; 
and they marſhal the ſolemnities at the coronations of princes, 
and funerals of great men. The three chief of theſe 
heralds are called kings at arms; of whom, Garter is the 
principal, inſtituted ” king Hen. 5. whoſe office is, to at- 
tend the knights of the garter at their ſolemnities, and to 
marſhal the funerals of the nobility. The next is Clarencieux, 
' inſtituted by king Ed. 4. after he became duke of Clarence 
by the death of George his brother; whoſe proper office is 
to marſhal and diſpoſe the funerals of all the leſſer nobility, 
knights, and eſquires, on the ſouth fide of Trent. The 
third is Norroy, ( north roy, ) who has the like office on the 
north fide of Trent. Beſides theſe kings at arms, there are 
fix inferior heralds, according to their original, as they were 
created to attend dukes and great lords in martial expedi- 
tions; that is, York, Lancaſter, Cheffer, Windſor, Richmond, 
| and 


and Somerſet ; and three heralds extraordinary; that is, Arun- 
del, Norfolk, and Nettingham. \ 
There is alſo Ulfer, king at arms, whoſe office is to at- 
tend the knights of the order of Sr. Patrick in Ireland, inſti- 
tuted 5th February 1783. 5 
Their office in adjuſting armorial enſigns, and pre- 
ſerving genealogies, is now grown much into diſuſe; 
ſo much falſity and confuſion having crept into their 
records, that, though formerly ſome credit hath been 
paid to their teſtimony, yet now even their common ſeal 
will not be received as evidence in any court of juſtice, 
But their original viſitation books, compiled when progreſſes 
were ſolemnly and regularly made into every part of the 
kingdom, to inquire into the ſtate of families, and to re- 
giſter ſuch marriages and deſcents as were verified to them 
upon oath, are allowed to be good evidence of pedigrees, 
It were to be wiſhed, that this practice of viſitation at cer- 
tain periods were revived; for the failure of inquifitions poſt - 
mortem, by the abolition of military tenures, combined with 
the negligence of the heralds in omitting their uſual pro- 
grefles, hath rendered the proof of a modern deſcent, for 
the recovery of an eſtate, or ſuccetſion to a title of honour, 
more difficult than that of an ancient. This will indeed be 
remedied for the future, with reſpect to claims of peerage, 
by a ſtanding order in the houſe of lords, 11 May 1767, 
directing the heralds to take exact accounts, and preſerve 
regular entries, of all peers and pecreſſes of England, and 
their reſpective deſcendants; and that an exact pedigree of 
each peer and his family ſhall, on the day of his firſt admiſ- 
fion, be delivered to the houte by Caren principal king at 
arms. But the general inconvenience, affecting more private 
ſucceſſions, {till continues without a remedy, 3 Black. 105, 


HERCE, hercin, an harrow. 
HERDWIC, a grange or place for thc herds of cattle, 
HEREBANNUM, (from here an army, and han an edict 


or proclamation,) was a mulct or fine for not going out to 
the field armed, upon ſummons of the lord or other ſupe- 
rior; ſo Herebode was a bidding or calling out the tenants 
for that purpoſe z herefare, 2 military expedition; herege!d, 
a tribute x tax for maintenance of an army. 


HERE. 
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HEREBERG, Sax. an inn. So herbigare, to harbour or 


entertain. Herebinger, or harbinger, an oilicer that goes be- 
fore, and provides harbour or lodgings. 


HEREDITAMENT, is a word of extenſive ſignification; 
for it includes not only lands and tenements, but whatever 
may be inherited, be it corporeal or incorporeal, real, per- 
ſonal, or mixed. Thus an Feir-leom, or implement of fur- 
niture, which by cuſtom deſcends to the heir together with 
an houſe, is neither land ncr tenement, but a mere move- 
able; yet, being inheritable, is comprized under the general 
word hereditament. 2 Black. 17. | 


HEREMITORIUM, a folitary place of retirement for 
bermits. So hermitorium, is the chapel or place of prayer be- 


longing to an hermitage. 


HERESY, among proteſtants, is a faiſe opinion repug- 
nant to ſome point of doctrine clearly revealed in ſcripture, 
and either abſolutely efſential to the chriſtian faith, or, at leaſt, 
of molt high importance. 1 Fan. 3. 

By the ſtatute 9 & 10 . c. 32. if any perſon, having 
been educated in, or having made profeſſion of the chriſtian 
religion, ſhall, by writing, printing, teaching, or adviſed 
ſpeaking, deny any one of the perſons in the Holy Trinity to 
be God, or aſſert or maintain that there are more Gods than 
one, or ſhall deny the chriſtian religion to be true, or the 
holy ſcriptures of the Old and New Teſtament to be of divine 
— he ſhall, for the firſt offence, be diſabled to hold 
any office ; for the ſecond, he ſhall moreover be diſabled to 
. proſecute any action, or to be guardian, executor, adminiſ- 
trator, or legatee. 


HERETOCHE, (from the Saxon here, an army, and 
togen, to lead,) was the general or leader of an army. Theſe 
heretochs were conſtituted through every province and county 
in the kingdom ; being taken out of the principal nobility, 
and ſuch as were remarkable for their wiſdom, fidelity, and 
valour. Their duty was, to lead and regulate the armies, 
with a very unlimited power, as it thould ſeem good to 
them, to the honour of the crown, and benefit of the king- 
dom : and becauſe of this great power, they were elected 


by the people in their full aſſembly, in the ſame manner as 
R ſheriffs 
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ſheriffs were elected; following {ill the old fundamental 


maxim of the Saxon conſtitution, that, where any officer was 
intruſted with ſuch power, as, if abuſed, might tend to the 
oppreſſion of the people, that power was delegated to him by 
the vote of the people themſelves. 1 Black. 408, 


HERIOT, heregate, ſrom here, an army, and geat, a march 
or expedition, was firſt paid in arms and horſes; it is now by 
cuſtom ſometimes the beſt live beaſt which the tenant dies 
poſſeſſed of, ſometimes the beſt inanimate good, under which 
a jewel or piece of plate may be included. 2 Black. 422. 

This is no charge upon the lands, but merely upon the 
goods and chatte!s. Thereſore if a me covert dies poſſeſſed 
of a copyhold or other cuſtomary eſtate, the lord can have 
no heriot ; for, being a married woman, ſhe can have no 
lands of her own. 

By the 13 El. c. 5. all fraudulent conveyances of goods 
and chattels, to defeat the lord of his heriot, ſhall, in that 
reſpect, be void. 

A heriot is not due upon the death of ceftuy que truſt, but 
of him that has the legal cſtate. 1 Vern. 441. 

Fointenants are only one and the ſame tenant in the law; 
and therefore the lord ſhall not have heriot till after the 
death of the laſt of them. Bro. Heriot. (Vin.) 

Heriots are of two kinds; heriot ſervice, and heriot cuſtom. 
The former are ſuch as are due upon a ſpecial reſervation in 
a grant or leaſe of lands, and therefore amount to little more 
than a mere rent, for which the lord may diſtrain; the latter 
ariſe upon no ſpecial refervation, but depend merely upon 
immemorial uſage and cuſtom. 2 Black. Ibid. 

And for heriot cm the lord may ſeize out of the manor; 
becauſe he claims it as his proper goods by the death of the 
tenant, which he may ſeize in any place where he finds it: 
yet hereby he is not debarred of his remedy by aCtion. 
2 Black. Ibid. 

And if the beaſt be removed, the lord may have an action 
againſt him that removed it; ſo alſo, as it ſeemeth, againſt 
him that detaineth it. Br. Heriot. (Vin.) 

6 Co. 1. Bruerton's caſe. Lord and tenant of three acres of 
land by homage, ſealty, annual ſervice of an hawk, and ſuit of 
court; the tenant made a feoffment in fee of one acre, the 
feoffec ſhall hold by homage, fealty, hawk, and ſuit of court, 
by the common law : for the things which cannot be divided 
into parts are performed by each intire. And there is 

no 
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no diverſity as to this purpoſe, between intire ſervices annu- 
al, as ſuit, hawk, or the like, and not annual, as homage, 
fealty, and herict. And as to the heriot, the ſtatute of 
quia emptores terrarum cannot extend to intire ſervices to hold 
for a part, becauſe ſuch ſervices are not dividable; and, by 
conſequence, every one ſhall hold by intierty,as he ſhall hold 
by the common Jaw. FE 
8 Co. 104. Talbt's caſe. If the lord purchaſe parcel of 
the tenancy, the heriot /ervice is extinct. But if the cuſtom 
of the manor be, that upon the death of every tenant of the 
manor, that dieth ſeiſed of any land holden of the ſame 
manor, the lord ſhall! have a heriot, although the lord pur- 
chaſe part of the tenancy, yet the lord ſhall have a heriot by 
the cuſtom of the manor for the reſidue; for he remains 
tenant to the lord, and the cuſtom extends to every tenant. 
Upon the whole, the cuſtom of the manor is the law of it 
in all ſuch like caſes. 


HERMAPHRODITE, a perſon that is both man and 
woman. Lit. Dif. And as they partake of both ſexes, 
they may give or grant lands, or inherit as heirs to any, and 
thall take according to the prevailing ſex. Co. Lit. 2. 7. 


HEST, Sax. a command. It ſeems to have been applied 
to certain boons and ſervices commanded by the lords to be 
performed by their tenants., 


HIDE of land, is ſuch a quantity as may be plowed with 
one plough in a year; or as much as may maintain one fa- 
mily. It contains no determinate number of acres 1 1». 
69. Hidage, was a tax on every hide of land. 


HIDEGELT, a mulct or fine, when a perſon had com- 
mitted any crime for which he deſerved whipping or other 
corporal punithment, to redeem ſuch puniſhment, whereby 
to fave his Hide or ſkin. 


HIGH CONSTABLE, is the ſame within the hundred 
or other large diviſion, as the petty conſtable is within the 
townſhip or vill; and in many caſes being an officer ſubſer- 
vient to the juſtices of the peace, he is commonly appointed 
by them and ſworn in ſeſſions. 


HIGH TREASON. See TREASON. 
HIGHWAT. 


* 


- HIGHWAY. Of highways there are three kinds; firſt, 
a footway; ſecondly, a foot and horſe-way, which is alſo a 
pack or drift- way; and, thirdly, a foot, horſe, and cart way. 
1 Int. 56. : 


Every pariſh is bound of common right to keep their high- 
ways in your and ſufficient repair; unleſs, by reaſon of the 


tenure of lands or otherwiſe, this care is conſigned to ſom e 
particular private perſon. From this burden no man was 


exempt by our ancient laws, whatever other immunities he' 


might enjoy, this being part of the trinoda neceſſitas to which 
every man's eſtate was ſubject, viz. expedition againſt the 


enemy, building of caſtles, and reparation of bridges; for. 
though bridges only are expreſſed, yet the roads were always 


underſtood. 1 Black. 357. 


The ſurveyors are appointed by the juſtices annually, 
whoſe buſineſs it is to call out the ſtatute labour, levy com- 


poſitions, and order all things relating to the repairs ; and 
at the end of their year, they ſhall give account to the 
juſtices of their whole proceedings. 

If the ſtatute labour and compoſition money be inſufficient, 
an aſſeſſment by order of the juſtices may be laid, not ex- 


ceeding 94d. in the pound for any one year. And if all this 


ſhall be inſufficient, yet ſtill the pariſh is obliged by the 


common law, upon indictment, to make their roads good at 


all events. 
And beſides the method of indictment, every juſtice of the 


peace, by the ſtatute, upon his own view, or on oath made to 


him by the ſurveyor, may make preſentment of roads being 


out of repair; and thereupon like proceſs ſhall be iſſued as 
upon indictment. 
In aid of the pariſh, in many places, turnpikes have been 


erected; whereby all who paſs upon, and have benefit of the 


road, are brought in to be contributory. 


HIGHWAYMEN. By 4&5 V. & NI. c. 8. a reward 
of 400. is given for the apprehending and taking a hightway- 
man, to be paid within a month after conviction, by the 
ſheriF of the county. 


HIGLER, a perſon who carrics from door to dcor, and 
ſells ſmall articles by retail, 


HIRING and borrowing are contrafts by which a qualified 
property may be transferred to the hirer, or borrower; in 


3 which 
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which there is only this difference, that hiring is always fot 
a price, a ſtipend, or additional recompence; borrowing is 
merely gratuitous. But the law in both caſes is the ſame; 
They are both contracts, whereby the poſſeſſion and a tran- 
ſient property is transferred for a particular time or uſe, on 
condition and agreement to reſtore the goods ſo hired or 
borrowed, as ſoon as the time is expired or uſe performed; 
together with the price or ſtipend, in caſe of hiring, either 
expreſsly agreed on by the parties, or left to be implied by law 
according to the value of the ſervice. 2 Black. 454. 


HOBLERS, light horſemen ; or certain tenants bound by 
their tenure to maintain a light horſe for diſcovering and 
giving notice of the enemy. 


HOCEKDAY, hocktide, was the ſccond Tueſday after Eaſter 
week, commonly called Hock Tueſday, whereon the Engh/b 
maſtered the Danes ; which day was ſo remarkable in ancient 
times, that rents were reſerved payable on that day. 
And in the accounts of Magdalen college in Oxford, there is 
a yearly allowance pro mulieribus hockantibus, in ſome of their 
manors in Hampſhire, where the men on Monday, and the 
women on Tueſday, in merriment ſtopped the way with ropes, 
and hocked (houghed) or pulled paſſengers to them by the 
houghs, requeſting them to give — ſomething to be laid 
out in pious uſes (or rather perhaps to be ſpent upon the oc- 
caſion). 


HOGENHINE, was one that came gueſtwiſe into an inn, 
and laid there for three nights, after which he was accounted 
one of the family, for whom the hoſt was to be anſwerable; 
The firſt night he was forman-night, and reckoned as a 
ſtranger ; the ſecond night, wa- night, a gueſt ; the third 
night, hogen, or awn-kind, one of the hoſt's own domeſtics. . 


HOLDING OVER, is keeping poſſeſſion of the land 
after the expiration of the term. By ſtatute 4 G. 2. c. 28. 
if any perſon ſhall hold over after the determination of any 
term for life or 3 and after demand made, and notice 
in writing given for delivering poſſeſſion, he ſhall pay double 
the yearly value, to be recovered by action of debt. And 
by 11 G. 2. c. 19. if any perſon {hall hold over, after him- 
ſelf hath given notice (either verbal; or in writing, Bur. 
Mansf. 1603.) to quit, he ſhall pay double rent; to be re- 
covered in like manner as the ſingle rent. 
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S's + e Sax. a plain or level ground near the water 


HOLT, Sax. a wood. 


HOMAGE, homagium, is derived of homo ; becauſe when 
the tenant doth his ſervice, he ſaith, eo deveigne votre home 
I become your man. 1 I. 64. | 4 

It is the moſt honourable ſervice of reverence that a free 
tenant may do to his lord : for when the tenant ſhall make 
homage to his lord, he ſhall be ungirt, and his head unco- 
vered, and his lord ſhall fit, and the tenant ſhall kneel before 
him on both his knees, and hold his hands extended and 
joined together between the hands of his lord, and ſhall ſay 
thus: „I become your man from this day forward, of life 
t“ and limb and earthly honour, and to you will be faithful 
c and loyal, and bear you faith, for the tenements that I 
« claim to hold of you (ſaving the faith that I owe unto our 
« ſovereign lord the king): So help me God.” And then 
the lord, ſo ſitting, ſhall kiſs him. Litt. 85. 

Homage cannot be done to any but to the lord himſelf; 
but the ſteward of the lord's court, or bailitf, may take 
fealty for the lord, Lit. 92. | 


HOMAGE ANCESTREL, is where a tenant holdeth his 
land of his lord by homage ; and the fame tenant and his 
anceſtors have holden the ſame land of the ſame lord and of 
his anceſtors, time out of memory af man by homage, and 
have done to them homage. 1 f. 100. 


HOMAGE JURY, is a jury in a court baron, conſiſting 
of tenants that do homage to the lord; who are to inquire 
and make preſentments of the deaths of tenants, of ſur- 
renders, admittances, and the like, | 


HOMESTALL, a manſion houſe. 


HOMICIDE, is the killing of any human creature ; and 
is of three kinds; 1. Ju/ifrable; ſuch as is owing to ſome 
unavoidable neceſſity, without any will, intention, or defire, 
and without any inadvertence or negligence, in the party 
killing, and therefore without any fault in himſelf. 2. Ex- 
cuſable ; which is either by miſadventure, where a man is 


doing a lawful act, without intent of hurt to —_— _ 
ca 
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death caſually enſues ; or in /e{f-defence, where one who hath 
no other poſſible means of preſerving his life, from one who 
combats with him on a ſudden quarrel, kills the perſon b 
whom he is reduced ts ſuch an inevitable neceſſity.” 3. Fe- 
lonious ; which is of a very different nature from the former, 
being the killing of a human creature, of any age or ſex, 
without juſtification or excuſe ; and that may be, either by 
Killing one's ſelf, or another perſon: in which latter caſe, 
if ſuch other perſon is killed without malice, either expreſs 
or implied in the perpetrator thereof, it is termed man- 
Naughter ; if with malice, it is murder. 4 Black. c. 14. 


HOMINE REPLEGIANDO, is an ancient writ, which 
lies to replevy a man out of priſon, or out of the cuſtody of 
,any private perſon, upon giving ſecurity to the ſheriff that 
the man ſhall be forthcoming to anſwer any charge againſt 
him. And if the perſon be conveyed out of the ſheriff's 
Juriſdiction, the ſheriff may return that he is eloigned [ elon- 
gatus } ; upon which a proceſs iſſues, called a capias in withers 
nam, to impriſon the defendant himſelf, without bail or 
mainprize, till he produce the party. But this method of 

roceeding is now almoſt intirely antiquated, and ſuperſeded 
G the more effectual writ of haveas corpus. 3 Black. 129. 


HONOUR. Before the ſtatute of quia emptores, 18 Ed. 1. 
the king's greater barons, who had a large extent of terri- 
tory holden under the crown, frequently granted out ſmaller 
manors to inferior perſons to be holden of themſelves ; which 
do therefore now continue to be held under a ſuperior lord, 
who is called in ſuch caſes the lord paramount over all theſe 
manors : and his ſeigniory is frequently termed an honour, 
not a manor, efpecially if it hath belonged to an ancient 
feudal baron, or hath been at any time in the hands of the 


crown. 2 Black. g1. 


HOPS. By ſeveral ſtatutes, regulations are made for the 
curing of hops, which are to be under the inſpeCtion of the 
officers of exciſe. | 

And by the 27 G. 3. c. 13. a duty is impoſed on all hops 


own and cured in Great Britain; and alſo on hops im- 


ported; and drawbacks are allowed on the exportation 


thereof, as particularly ſet forth in ſchedules annexed to the 
ſud act. | 
K HORA 
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HORA AUROR, the morning bell, or what is now 
called the four-o'clock bell; as the evening bell was at eight 
o'clock, commonly called the curfeu. 


HORNGELD, a geld or tax for the privilege of putting 
horned cattle into the foreſt. In many ancient charters, 
there is a grant of immunity from ſuch tax, 


HORSE RACES. By the 13 C. 2. c. 19. Whereas the 
great number of horſe races for ſmall prizes contributes to 
the encouragement of idleneſs, and the breed of ſtrong and 
uſeful horſes hath been thereby diſcouraged ; it is enacted, 
that no plate, ſum of money, or other thing, ſhall be run 
for, or advertiſed or proclaimed to be run for, unleſs the 
ſame be of the value of 50. or upwards : and if any perſon 
ſhall enter, ſtart, or run any horſe for any prize under 
that value, he ſhall forfeit 200/.; and the perſon who 
printed or publiſhed any advertiſement for the ſame, ſhall 
forfeit 100/. z the ſaid penalties to be applied half to the uſe 
of the poor, and half to him that ſhall ſue. And all ſums of 
money paid for entrance, ſhall go to the ſecond beſt horſe, 
And no perſon ſhall enter, ſtart, or run any horſe for any 
prize, unleſs the ſaid horſe be his own property; nor ſhall 
any perſon enter and ſtart more than one horſe for one prize; 
on pain that every ſuch horſe (other than that which wag 
firſt entered) ſhall be forfeited, or the value thereof. 

And by 24 G. 3. c. 31. there ſhall be paid for every horſe 
entered to run for a plate, prize, ſum of money, or other 
thing, a duty of 2/. 25. over and above all other duties: 
and alſo 21. 27. as the duty for one year; on the penalty 
of 20/, 


HORSES. The ſale of an horſe in a fair or market ſhall 
not alter the property, unleſs the horſe be ſhewed an hour 
at leaſt in the open place where horſes are uſually fold ; nor 
unleſs the buyer aud ſeller go to the toll-taker or book-keeper, 
and with him enter the particulars of the bargain, and the 
colour and mark of the horſe ; and if the book-keeper doth 
not know the ſeller, then a voucher mult be produced to teſ- 
tify his knowledge of the ſeller, and his name and place of 
abode, And 222 ſhall give to the buyer a note of 
the particulars entered, on his paying 24. for the ſame. But if 
the ſale hath been regular, the owner may not have his horſe 
again that hath been ſtolen, unleſs he pay to the purchaſer 
Vor. I. Ff the 


nours, that their ſuperior here in 
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the price which ho gave for him. 2&3P.& MH. c. 7. 
31 El. C. 12. AE ; 

By the ſtatute 22 & 23 C. 2, c. 7, killing any horſe in the 
night is felony and tranſportation ; and maiming him makes 
the offender liable to treble damages. 

And by 26 G. 3. c. 71. every perſon who ſhall keep any 
houſe or place for ſlaughtering horſes, ſhall be licenſed at the 
ſeſſions, and be ſubject to the rules and regulations in the 
faid act directed; and in default thereof ſhall be guilty of 
felony. 

And by 24 G. 3. c. 31. 25 G. 3. c. 47. & 29 C. 3. c. 49. 
ſeveral duties are impoſed on horſes kept and uſed for the pur- 
poſe of riding, or for drawing any carriage ſubject to any 
exciſe duty; the ſame to be paid annually, and to be under 
the management of the commiſſioners for the affairs of 


taxes. 

And alſo by 24 G. 3. c. 31. every perſon exerciſing the 
trade of a horſe dealer, ſhall take out a licence annually 
from the ſtamp officers. 


HOSPITALARS, were an order of knights, who took 
their name from an hoſpital built at Jeruſalem for the uſe of 
pilgrims coming to the Holy Land, dedicated to St. John 
Baptiſt, For the firſt buſineſs of theſe knights was, 
to provide for ſuch pilgrims at that hoſpital, and to protect 
them from injuries and inſults upon the road. They were 
inſtituted about the year 1092, and ſoon after came into 
England, and had an houſe built for them in London in the 
year 1100. In proceſs of time _ obtained ſo great ho- 

ngland was the firſt lay 
baron, and had a ſeat amongſt the lords in parliament, 
They were at firſt called knights of St. Fohn of Feruſalem ; 
but ſettling chiefly at Rhodes, they were afterwards called 
knights of Rhodes ; and after the loſs of Rhedes in the 
year 1522, and their having the iſland of Malta given to 
them by the emperor Charles the fifth, they obtained the 
name of knights of Malta, 


HOSPITALS, (from hoſpes, an hoſt,) were originally 
founded in this kingdom for the relief and entertainment of 
travellers upon the road, and particularly of pilgrims, and 
therefore were generally built by the way fide ; but of later 

times 
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times they have been founded for fixed inhabitants, ſubject 
to infirmities and maladies of divers kinds, according to the 
diſcretion and order of the founders. | 


HOTCHPOT, according to Littleton, ſignifies a pud- 
ding; for in a pudding (he ſays) is not commonly put one 
thing alone, but one thing with other things together ; and 
it was uſed metaphorically to expreſs the putting and mixing 
together lands given in frank marriage, and then dividing 
the ſame equally among all the daughters. As if a man be 
ſeiſed of thirty acres of land, and hath iſſue two daughters; one 
of the daughters marries, and the father gives ten acres of 
the thirty to the huſband with the daughter in frank marriage, 
and dies ſeiſed of the remaining twenty acres ; then the other 
ſiſter ſhall enter into the ſaid twenty acres, and occupy them to 
her own uſe, unleſs the huſband and his wife will put the ten 
acresgiven to them in frank marriage, with the twenty acres in 
hotchpot : in which caſe, the huſband and wife ſhall have, 
beſides the ten acres given to them in frank marriage, five 
acres in ſeveralty of the twenty acres, and the other ſiſter ſhall 
have the remaining fifteen acres for her purparty; ſo as upon 
the whole their ſhares of the father's eſtate ſhall be equal. 
Litt. 267, 8. 

And by the ſtatute of diſtribution of inteſtates effects, 
22 & 23 C. 2. c. 10. the equity of this proviſion is tranſ- 
ferred to the perſonal eſtate of the deceaſed ; which enacts, 
that no child of the inteſtate, (except his heir at law,) upon 
which child he ſettled in his life-time any eſtate in lands, 
or pecuniary portion, ſhall have any diſtributive ſhare of the 
perſonalty, unleſs ſuch child will bring his ſaid advancement 
into hotchpot with the other children, ſo as to make the 
eſtate of the ſaid ſeveral children, to bg equal as near as can 
be eſtimated. 


HOUSE, a place of habitation or dwelling. The doors 
of an houſe may not be broken open on arreſts, except for 
treaſon, felony, or breach of the peace. 2 Hales Hift. 117. 

For the dwelling houſe of a man is as his caſtle : there- 
fore if thieves come ta a man's houſe to rob or kill him, and 
the owner or his ſervants kill the thieves in defending nim 
and his houſe, this is not felony, nor ſhall he forfeit any 
—_—_ | . 

If a man builds his houſe ſo cloſe to mine, that his roof 
overhangs my roof, and throws the water off his roof upon 

Ff 2 mine, 
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mine, this is a nuiſance for which an action will lie. 
3 Black. 217. 

Alſo if a perſon keep his hogs, or other offenſive animals, 
ſo near the bouſe of another, that the ſtench of them in- 
commodes him, and makes the air unwholeſome, this is an 
injury, as it tends to deprive him of the uſe and beneſit of 
his houſe. IA. . 

A like injury is, if one's neighbour ſets up and exerciſes 
any offenſive trade; as a tanner's, a tallow chandler's, or 
the like: for although theſe are lawful and neceſſary trades, 
yet they ſhould be exerciſed in remote places; therefore it is 
an aCtionable nuiſance. Id. 

But depriving one of a mere matter of pleaſure, as of a 
fine proſpect, by building a wall, or the like; this, as it 
abridges nothing really convenient or neceſſary, is no in- 
jury to the fufferer, and is therefore not an aQtionable nui- 
ſance. 1d. ; | | 

A man ought ſo to uſe his houſe as not to damnify 
his neighbour : and a man may compel another to repair his 
houſe, in ſeveral caſes, by the writ de domo reparanda, 
1 Salk. 360. | 

By 19 C. 3. c. 59- annual duties are impoſed on dwell- 
ing houſes inhabited, according to the yearly values thereof, 


HOUSE BOTE, an allowance to the tenant of wood, ſuf- 
ficient for reparation of the houſes and for fuel. 


HOUSE OF CORRECTION. See Connection. 


HUE AND CRY, (huteſum et clamor, by Hooting, or blowing 
a horn, and by making an eutcry, ) is the ancient common law 
procefs after felons, and ſuch as have dangerouſly wounded 
any perſon, or afſaulted any one with intent to rob him, 
And it hath received great countenance and authority by 
ſeveral acts of parliament. In any of which caſes, the party 
grieved, or any other, may reſort to the conſtable of the vill; 
and, 1. Give him ſuch reaſonable aſſurance thereof, as the 
nature of the caſe will bear. 2. If he knows the name of 
him that did it, he muſt tell the conſtable the ſame. 3. If 
he knows it not, but can deſcribe him, he muſt deſcribe his 
— or his habit, or his horſe, or ſuch circumſtances as he 

ows, Which may conduce to the diſcovery. 4. If the 
thing be done in tlie night, ſo that he knows none of theſe 


circumſtances, he muſt mention the number of the perſons, 
or 
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or the way they took. 5. If none of all theſe can be diſco- 
yered, as where a robbery or burglary or other felony is 
committed in the night, yet they are to acquaint the con- 
ſtable with the fact, and deſire him to ſearch in his town for 
ſuſpected perſons, and to make hue and cry after ſuch ag 
may be probably ſuſpeCted, as being perſons vagrant in the 
ſame night; for many circumſtances may happen to be 
uſeful for diſcovering a malefactor, which cannot at firſt be 
found out. 2 H. H. 100, 

For the levying of hue and cry, although it is a good 
courſe to have a juſtice's warrant, when time will permit, . 
in order to prevent cauſeleſs hue and cry ; yet it is not ne- 
ceſſary, nor always convenient, for the felon may eſcape 
before the warrant be obtained. And upon hue and cry le- 
vied againſt any perſon, or where any hue and cry comes to 
a conſtable, whether the perſon be certain or uncertain, the 
conſtable may ſearch ſuſpected places within his vill, for the 
apprehending of the felon. And if the perſon, againſt whom 
the hue and cry is raiſed, be not found in the conſtablewick, 
then the conſtable, and alſo every officer to whom the hue and 
cry ſhall afterwards come, ought to give notice to every 
town round about him, and not to one next town only; and 
ſo from one conſtable to another, until the offender be 
found, or till they come to the ſea ſide, And this was the 
law before the conqueſt. 1d. 

And in ſuch caſes it is needful to give notice in writin 
to the purſuers, of the thing ſtolen, and of the colour a 
marks thereof, as alſo to deſcribe the y_ of the felon, his 
apparel, horſe, or the like, and which way he is gone, if jt 
may he : but if the 3 that did the fact be neither known, 
nor deſcribable by his perſon, cloaths, or the like, yet ſuch 
a hue and cry is good, and muſt be purſued, though no perſon 
certain can be named or deſcribed, Id. 103, 


HUNDRED, is a diſtrict originally comprehending one 
hundred families; for in ancient time, for the more ſure 
keeping of the peace, all freemen were to caſt themſelves 
into ſeveral companies, by ten in each company, and every 
of theſe ten men was to be pledge or ſurety for the forth - 
coming of his fellows; and this diſtrict was therefore 
called the decennary, at the head of which is the petty con- 
table. Upon ſolemn occaſions, ten of theſe decennaries aſ- 
ſembled together; and as every decennary conliſted of ten 
families, ſo theſe ten decennaries conſtituted what is now 

V i 3 called 
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called the Lundred ; over which the high or chief conſtable 
preſides. In many caſes, agreeably to the ancient inſtitu- 
tion, where an offence has been eommitted, and the offen- 
der eſcapes, the hundred by ſpecial acts of parliament is ren- 
dered liable to anſwer damages; as in caſes of robbery ; 
cutting river or ſea-banks; cutting hop-vinds ; burning 
houſes, barns, out-houſes, hovels, cocks, mows, or ſtacks 
of corn, ſtraw, hay, or wood; mines or a9 of coal ; de- 


ſtroying granaries, turnpikes, and works of navigable rivers z 
and divers other ſuch like. 


HUNDRED-LAGH, Sax. laga ; the law relating to the 
hundred courts and matters cognizable therein. 


HUNDRED-PENY, a tax or contribution collected by 
the ſheriff, in aid of the expences of his hundred court or 
tourn, 


HUNREDUNM, in ancient grants, as where a privilege 
is granted to a man to be free from the hundredir, ſignifies 
that money which was paid to the ſheriff towards his Wo 
of holding the hundred courts : the ſame as hundred-peny. 


HURST, hyr/t, herftl, Sax. a wood or grove of trees. 
There are many places in England which begin or end with 
this word, from the nature of their ſituation when they re- 
ceived that name. 


H Us; Sax. houſe. 80 Buſorece, houſe breaking or burg- 
lary. Huſcarle, a domeſtic fervant in ae e lord's lands. 
Huzsfaſine, one that hath a fixed home or habitation, a houſe 


of his own, Huſgable, a houſe rent or tax. 


HUSBAND AND WIFE : 

1. Tux huſband and wife are but one perſon in law; for 
which reaſon, a man cannot grant lands to his wife during 
the coverture, nor any eſtate or intereſt to her, nor enter 
into covenant with her. But he may by his deed covenant 
with others for her uſe, as for her jointure, or the like; 
and he may give to her by deviſe or will, becauſe the deviſe 
or will doth not take effect till after his death. 1 fl. 112. 

2. All deeds executed by the wife, and acts done by her 
during her coverture, are void z except it be a fine, or the 
like matter of record, in which caſe, the mult be ſolely and 

ſecretly 


ſecretly examined, that it may be known whether or no her 
act is voluntary. 1 Black. 444. RK” 

3. In trials of any ſort, huſband and wife are not allowed 
to be evidence for or againſt each other. I. 443. 

But where the offence is directly againſt the perſon of the 
wife, this rule hath been uſually diſpenſed with; and there- 
fore, by the ſtatute 3 Hen. 7. c. 2. in caſe a woman be 
. forcibly taken away and married, ſhe may be a witneſs 
againſt ſuch her huſband, in order to convict him of felony. 
14. 

Alſo, a wife ay have ſecurity of the peace againſt her 
huſband; ſo may the huſband have ſecurity of the peace 
againſt his wife. Id. 445. 

4. If a wife hath title to preſent to a benefice, the 
preſentation muſt be by huſband and wife. Weed. 
5. 2. c. 2. 

5. If the wife be injured in her perſon or her pro- 
perty, ſhe can bring no action for redreſs without her 
huſband's concurrence, and in his name ag well as her own. 
1 Black. 443- . 

So for a treſpaſs done by the wife, or for a ſcandal pub- 
liſhed by her, the action lieth againſt both huſband and 
wife; and the huſband is chargeable for the damages or fine, 
becauſe he is party to the action and judgment; and both 
huſband and wife may be taken in execution. 11 Co. 61, 
1 Will. 149. 

But if a wife, without her huſband, be indicted of a treſ- 
paſs, riot, or other wrong, there the wife ſhall anſwer and 

party to the judgment only, and the fine ſet upon her 
ſhall not be levied upon the huſband z and as for impriſon- 
ment, or other corporal pain, it ſhall be inflited upon the 
wife only, and not upon the huſband for his wife's act or 
default. 11 Co. 61. Dalt. c. 139. 

6. If a bond be given to a woman unmarried, and ſhe 
afterwards marries; the huſband and wife muſt join in the 
action, and both muſt recover: but if a bond be made to 
the wife ſubſequent to her marriage, the huſband alone, 
without the wife, may bring the action and recover. 
2 Ath. 208. | 

7. If a wife be made executrix, ſhe cannot act therein 
without her huſband's conſent z nor can ſhe bring an action 
alone, but her huſband muſt join with her. 2 Bac. 


Ar. 8. | 
M 8. In 
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8. In the civil law, the huſband and wife are conſidered 
as two diſtinct perſons; and may have ſeparate eſtates, con- 
tracts, debts, and injuries: and therefore in the eccleſiaſti- 
cal courts, a woman may ſue and be ſued without her huſ- 
band. 1 Blact. 444. 

9. A wile is fo much favoured in reſpect of that 
power and authority which her buſband has over her, that 
ſhe ſhall not ſuffer any puniſhment for committing a bare 
theft in company with, or by coercion of her 2 
1 Haw, 2. | 

But if the commit a theft of her own voluntary act, or by 
the bare command of her huſband, or be guilty of treaſon, 
murder, or robbery, in company with, or by coercion of 
her huſband, ſhe is puniſhable as much as if ſhe were 
fole, becauſe of the odiouſneſs and dangerous conſequence 
of theſe crimes. Id. | | 

10. The hufband by marriage obtains a freebold in the 
right of his wife, if he takes a woman to wife that is ſeiſed 
of a freehold ; and he may make a leaſe thereof for twenty-one 

ears, or three lives, if it be made according to the ſtatute of 
32 H. 8. c. 28. 11/1. 351. 

The huſband alfo gains a chattel real, as a term for years, 
to diſpoſe of, if he pleaſes, by grant or leafe in her life-time, 
or by ſurviving her: otherwiſe it remains with the wife. 
And upon execution for the huſband's debt, the ſheriff 
may ſell the term during the life of the wife, Id. 299. 


I. 

7585 the huſband may aſſign and diſpoſe of the wife's mort- 
gage, whether it be a mortgage for a term of years, or a 
mortgage in fee. 2 Alk. 208. 

The huſband alſo by the marriage hath an abſolute gift 
of all chartels perſortal in poſſeſſion of the wife in her own 
right, whether he ſurvives her or not. But if theſe chattels 

erſonal are * in action; that is, things to be ſued for 
by action; as debts by obligation, contract, or the like, the 
huſband ſhall not have them, unleſs he and his wife recover 
them. 1 Inft. 35 . 
11. If rent be paid to a wife, yet the huſband may recover 
it again; ſo if a legacy be bequeathed to a wife, the huf- 
band, and not the wife, muſt receive it. 1 Fern. 261. 

12. By cuſtom in Londerr, a wife may carry on 2 
eparate trade; and us ſuch, is liable to the ſtatutes of 


bankruptcy, with reſpect to the goods in ſuch ſeparate 


trade, 


1 | 4 


trade, with which the huſband cannot intermeddle. Bur, 
Mang. 1776. pH 

13. If the wife be indebted before marriage, the huſband 
is bound afterwards to pay the debt, living the wife ; for he 
has adopted her and her circumſtances together. x Black, 
443. | | 
But if the wife die, the huſband ſhall not be charg- 
ed for the debt of his wife after her death, if the cre- 
_ of the wite do not get judgment during the coverture, 
9 Uo 72. 

14. The huſband is bound to provide his wife neceſſaries; 
and if ſhe contracts for them, he is obliged to pay for tlie 
ſame; but for any thing beſides neceſſaries, he is not charge- 
able. Alſo, if a wife elopes, and lives with another man, 
the huſband is not chargeable even for neceſſaries; at leaſt, 
if the perſon who furniſhes them is ſufficiently apprized of 
her elopement. 1. Black. 442. 

So if the huſband forbid particular perſons to truſt her, he 
ſhall not be chargeable : but a prohibition in general not to 
truſt a wife, as by putting her in the Gazette, or the like, 
doth not amount to legal notice. 1 Yentr. 42. 

15. If a huſband ſeiſed in fee or for life in right of his 
wife, do ſow the land, and his wife dies before ſeverance, 
he ſhall have the corn. 1 2. K. | | 

After her death, if he hath had iſſue by her born 
alive, he ſhall be tenant by the curteſy of all the lands in 
fee-ſimple, or fee tail general, of which the died ſeiſed. 
Litt. 52. . 

And after her death, he ſhall have all chattels real, as the 
term of the wife, or a leaſe for years of the wife, and all other 
chattels in poſſeſſion; and alſo, all ſuch as are of a mixed 
nature, (partly in poſſeſſion, and partly in action, ) as rents in 
arrear, incurred before the marriage, or after: but of _ 
merely in action, as of an obligation or bond to the wife, 
he can only claim them as adminiſtrator to his wite, if he 
furvives her. Mood. b. 1. c. 6. 

16. If the wife ſurvives the huſband, ſhe ſhall have for 
her dower, the third part of all his freehold lands: ſo ſhe 
ſhall have her term for years again, if he hath not altered 
the property during his life: ſo alſo, ſhe ſhall have again all 
other chattels real and mixed: and ſo things in action, as 
debts, ſhall remain to her, if they were not recovered dur- 
ing the marriage. 44, 
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| But if ſhe elopes from her huſband, and goes away with 
| her adulterer, ſhe ſhall loſe her dower; unleſs her huſband 
had willingly, without coercion eccleſiaſtical, been recon- 
ciled to her, and permitted her to cohabit with him. 
1 Inft. 32. , 


HUSSEL, Sax. the holy ſacrament. So huſeling people, 
are people of age to receive the ſacrament. 


HYPOTHECA, a pledge, where the poſſeſſion of the 
thing remains with the debtor. 


HYTH, a wharf or little haven, whereat to lade or unlade 
goods. 


END OF THE FIRST VOLUME, 


